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PRE FA CE 



O F T H E 



TRANSLATOR. 

PENAL LAWS, fo confiderable 
a part of every fyftem of le- 
giflation, and of fo great import- 
ance to the happinefs, peace and 
fecurity of every member of fociety, 
are ftill fo imperfect, and are at- 
tended with fo many unneceflary 
circurnftances of cruelty in all na- 
tions, that an attempt to reduce 
them to the ftandard of reafon mull 
be interefting to all mankind. It 
is not furpriling, then, that this lit- 
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iv Preface of the Translator, 

tie book hath engaged the attention 
of all ranks of people in every part 
of Europe. It is now about eighteen 
months fince the. firft publication ; 
in which time it hath pafied no lefs 
* than fix editions in the original lan- 
guage; the third of which was 
printed within fix months after its 
firft appearance. It hath been trans- 
lated into French ; that tranflation 
hath alfd been feveral times re-prints 
ed, and perhaps no book, on any" 
fubjedt, was ever received with more 
avidity, more generally read, or 
tnore uniyerfally applauded. 



The author is the Marquis Beo 
caria of Milan. Upon confidering 
the nature of the religion and go- 
vernment under which he lives, the 
reafons for concealing his name are 
obvious. The whole was read, .at 

different 



t , 
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different times, in a fociety of learn- 
ed men in that city^ and was pub- 
lished at their delire. As to the trans- 
lation, I have preferved the order of 
the original, except in a paragraph 
or two, which I have taken the li- 
berty to reftofe to the chapters to 
which they evidently belong, and 
from which they muft have been 
accidentally detached. The French 
tranflator hath gone much farther ; 
he hath not only tranfpofed every 
chapter, but every paragraph in the 
whole book. But in this, I con- 
ceive, he hath aflumed a right 
which belongs not to any tranflator, 
and which cannot be juftified. His 
difpofition may appear more lyftem- 
atical, but certainly the author hath 
as undoubted a right to the arrange- 
ment of his own ideas, as to the 
ideas themfelves: and therefore to 
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deftroy that arrangement, is to per- 
vert his meaning, ;if he had any 
meaning in his plan, the contrary 
to which caii hardly be fuppofed. 

With regard to the commentary, 
attributed to Monf. de Voltaire, 
my only authority for fuppofing it 
his, is the voice of the public, 
which indeed is the duly authority 
we have for mod of his works. 
Let thofe who are acquainted with 
the peculiarity of his manner judge 
for themfelves. 



The fa&s abovementioned would 
preclude all apology for this trans- 
lation, if any apology were necef- 
fary, for translating into our lan- 
guage, a wojk which from the na- 
> ture of the fubjecSt muft be intereft- 
ing to every nation j but muft be 

particularly 
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particularly acceptable to the Eng- 
lilh from the eloquent and forcible 
manner in which the author pleads 
the caule of liberty, benevolence 
and humanity. It may however 
be objected, that a treatife of this 
kind is ufelefs in England, where 
from the excellence of our laws 
and government, no examples of 
cruelty, or oppreflion are to be 
found. But it muft alfo be allowed 
that much is ftill wanting toper- 
feet our. fyftem of legiflation : the 
confinement of debtors, the filth 
and horror of our prifons, the cru- 
elty of jailors and the extortion of 
the petty officers of juftice, to all 
which may be added the melan- 
choly reflection, that the number 
of criminals put to death in Eng- 
land is much greater than in any 
other part of Europe, are confider- 
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v \ . 

ations which will fufficiently anfwer 
every objection. Thefe are my only 
reafons for endeavouring to diffufe 
the knowledge of the ufeful truths 
contained in this little eflay ;, and I 
fay, with my author, ' that if I can 
be inftrumental in refcuing a fingle 
victim from the hands of tyranny or 
ignorance, his tranfports will fuffi- 
ciently cbnfole me fox the contempt 
. of alt mankind. 
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$ every human Society r th$re is an effort con- 
tinually tendmg,to confer on one paift the, 
jbt of power and happinefs, and to reduce the 
sr to the extreme of weaknefe,. find mifery. 
i intent of good laws is to oppofe this effort,. 

to diffufe their influence, univerfally, and, 
ally. But men generally abandon the care ofj 
r mo# important concerns to the uncertain, 
ience, and discretion of thofe. whole intereft 

to rejedt thebeft, and wifeft inftitutions,; 

it is not till they have been Jed into a- thou- 
l miftakes in matters, the moft eflential to 
r lives and liberties, and are weary of Suffering, 

they can be induced to apply a remedy to '. 
evils, with which they are opprefled. It is 
t they begin to conceive, and acknowledge 
moft palpable truths, which, from their very 
>licity, commonly efcape vulgar minds, in*' 
ible of analyfing objedts, 1 accuftbrhed to rt- 1 
e imprefllons without diftindtion, and to be 
rmined rather by the opinions of others, than 
he refult of their own examination. 
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If we look into hiftory we (hall find, that laws, 
which are, or ought to be, conrcniiDM hetwee* 
men in a ftate of freedom, have been, for the moft 
part, the work of the paflions of a < few, or the 
Qoefequencgs $f ft foituitftif, oj temporary ne^ 
ceflity ; not dictated by a cool examiner of hu- 
man nature, who knew how to collect in one 
point, the a&ionaof a multitude, and had thlp 
only end in Vfew, tfo grtaUjt bappineft <ft1k> 
grtattfr number. Happy arc thofe few Hatk#», 
who have not waited, tifl the flow faoceffion of 
human viciffitudes, fhouki, from the extremity 
of evil, produce a tranfition to good ; but, by 
prudent laws, have facilitated the pregreft from 
one to the other ! And how great are the obliga- 
tions due from mankind to that phik>(bpher, who 
from the obfcurity of bfc ctoftt,~ had the cchirag* 
to (batter among the multitude, the feeds of ufe* 
firf truths, fo long unfruitful? 



The art of pripti&g has diffuied die knowledge 
of thofe philofQphical truths, by which the relati- 
ons between fpvereign* and their futaje^te, and 
between natioflfi, are difcpvered. By this know- 
ledge* commerce is animated) and there has 
fprung up a fpirit of emulation, and induflry,, 
worthy of rational beings Thefe are the pro- 
duce of this enlightened age ; but the cruelty of 

punifhments, 



puniftirnents, and the irregularity qf procpcdic^s 
in criminal c*fesj fo principal * p*rt of the kgfr- 
flatioQ, and fo much negkded thtomghmJt Ett^ 
rope, »has hardly ever been called in queftion. 
Errors accumulated through many centuries, have 
have never yet been expofed by afcending to ge- 
neral principles ; nor has the force of acknow- 
ledged truths been ever oppofed to the unbounded 
Hcentioufoefs of ill-dire&ed power, which has con- 
tinually produced fo many authqrized examples 
bf the moft unfeeling barbarity. Surely, the 
groans of the weak, facrificed to the cruel igno- 
rance, and indolence of the powerful ; the barba- 
rous torments lavilhed, and multiplied with ufe- 
lefs feverrty, for crimes either not proved, or in 
their nature impoffible ; the filth, and horrors of 
a prifon, increafed by the moft cruel tormentor 
of the miferable, uncertainty, ought to have 
roufed the attention of thofe, whofe bulincfs it is 
to diredt the opinions of mankind. 



The immortal Montefquieu has but (lightly 
•touched on this fiibjedt. Truth, which is eter- 
nally the fame, has obliged me to follow the fteps 
of that great man ; but the ftudious part of man- 
kind for whom I write, will eafily diftinguifti the 
fuperftru&ure from the foundation. I (hall be 
happy, if, with him, I can obtain the fecret 
thanks of the obfcuri;, and peaceful difciples of 
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reafon, and philofophy, and excite that tender 
emotion, in which fenfible minds fympathize 
with him, who pleads the caufe of humanity. 



AN 




AN 



E S S A Y 



ON 



CRIMES and PUNISHMENTS; 






CHAP. I. 

Of the Origin of Punifbmcnts. 

LAWS are the conditions, under which 
men, naturally independent, united 
themfelves in fbciety. Weary of living 
in a continual ftate of war, and of enjoying a 
liberty, which became of little value, from the 
uncertainty of its duration, they facrificed one 
part of it, to enjoy the reft in peace and fecu-. 
rity. The iiim of all thefe portions of the li- 
berty of each individual conftituted the fove- 
reignty of a nation ; and was depofited in the 
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hands of the fbyereign, as the lawful adminiftra- 
tor. , But it wa$ not fufficient only to eftablifli 
thfe aepdfife $ it was alio necefliry to defend it 
froni the ufurpation of each individual, who will 
always endeavour to take away from the mate, 
not only his own portiofi, but to encroach on that 
of others. Some motives, therefore, that ftrike 
the fenffi* were/toeceflfrj, to; jfrreverft the def- 
potifm of each fcdividukt front plunging fociety 
into its former chaos. Such motives are the pu- 
niftiments eftablifhed igamft the infra&on? of the 
laws. I fay, that motives of this kind are necef- 
fay, teeaU/fe* &cptrl6tic& (hews, ttiat the oral- 
titude adopt no eftablifhed principle of condutt ; 
and becaufe, fociety is prevented from approach- 
feg to that dtfloitttion, (to whklv as well as M 
othpr parts of the phyfical, and moral world, it 
naturally ten<J|) oqiy bjr motives, that are the 
immediate objetts of fenfe, and which being con- 
tinually pfefenfed tfo the mind* are fufficient to 
counterbalance the effedts of the paffions of the 
mdifidbal, %hft* oppofft the gefttral good. Nei- 
^tfoir {he povfer i£ eioqtfcnce, nor the fublimeft 
-trtiths, ate ftiffrcient ib feftraifr, for feriy length 
of tifttt, thofef paflion*, which are excited by the 
tftely hhpreffbn of brfefeht obje&s. 
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Of ike Hgit to puttfo. • 

fivER y punifhment, which docs not arife from 
abfblute neceffity, fays the great Monte/quieu^ is 
tyrannical. Apfbpofition which may be ifcade 
more general, thus : Every aft of authority of 
one man over anotlief, For 'which, there is not ah 
abfolute neceffity, is tyrannical. It is upon thjs 
then, that the fbverfeign's right to punilh crimes 
is founded ; that is, tipan the neceffity of defend- 
ing the public liberty, entrufted to his care, from 
the ufurpation of individuals •, and punifliments 
are juft in proportion, as the liberty, preferved 
by die Ibvereign, is fadred and valuable. 

Let us feonfolt the human heart, and theire we 
ihill find the foundation of the fbvereign's right 
to punifh ;, for no advantage in moral policy can 
tie ktfting, Which is not founded cm the indelible 
fentiments of the heart of man. Whatever law 
deviates from this principle will always meet with 
a rfefiftance, which will deftrby it in the end ; for 
the finalleft force, ctefitinually ipptied, will over- 
come the moil violent motion communicated to 
bodied 
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No man ever gave up his liberty, . merely for 
the good of the public. Such a chimera exifts 
only in romances. Every individual wifhes, if 
poffible, to be exempt from the compacts, that 
bind the reft of mankind. 

The multipjication.of mankind, though flow, 
being too great for the means, which the earth, 
in its natural ftate, offered to fatisfy neceffities, 
which every day became more numerous, obli- 
ged men to feparate again, ahd form new fbcie- 
ties. Thefe. naturally oppofed the firft, and a 
ftate of war wa$ transferred from individuals to 
natiop& 

Thus it was neceflity, that forced men to give 
up a part of their liberty ; it is certain theni that 
every individual would chufe to put into the pub- 
lic ftock the fmalleft portion poffible ; as much 
only as was fufficient to engage others to defend 
it. The aggregate of thefe, the fmalleft portions 
poffible, forms the right of punifhing: all that 
extends beyond this is abufe, not juftice. 

Ob s e r v e, that by juftice I underftand nothing 
more", than that bond^ which is neceffary xo keep 
the intereft of individuals united ; without which, 
men would return to their original ftate of barba- 
rity.' All punifhments, which exceed the necef- 

fity 
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fity of preferring this bond, are in their nature 
upjuft. Ws.ftiould be cautions how we aflbciate 
? wi tfa the word juftice r an idea of any thing real, 
fuch as a phy fical power, or a being that actually 
exifts. I do not, by any means, fpeak of the 
juftice - of God, which . is of another kind, and 
refers immediately to rewards and punilhments 
in. a life to come. 
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The laws only <ian determine the pupiftimertt 
of crimes - 9 and the authority . of making penal 
laws can only refide with the legiflator, who re- 
prefents the whole fbciety, united by the fotial 
compadt. "No magiftrate then, (as he is one of 
the fbciety) can, with juftice, iriflidt on any other 
member of the fame fociety, puniftiment, that 
is not ordained by the laws.' But as a punish- 
ment, increafed: beyond the degree fixed by the 
law, is the juft punifement, with the addition of 
another; it follows, that no niagiftrate, even 
under a pretence of zeal, or the' public < good,, 
fhould increafe the puniftiment already determin- 
ed by the laws. 
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l* *?ery MivWfoal bfe Wuttd to foetetyj fcrie- 
•ty feeq'ually ISoiftd to Mm, by 4 atoitra&* M&ich 
frt*ft it* aatftt** equally tt«& : both pantos. 
Itii* obligttieh, wftich defctads from the thronfe 
to the <30ttage> *nd equally binds Hit higjicft, 
and loweft of ftitakind, fignifies nothing more, 
than that it is the intereft of all, that inventions, 
which are ufeful to the greateft number, fhould 
be punctually obferved. The violation of this 
compalt by any individual, is an introduction to 
anarchy. 

The fovefeign, w^- jeprefents the lociety it- 
tfelf* tan only make general lows, to bifid the 
members ^ but it bdongs not to him to jfccSge 
whether any individiai has violated && fociAl 
conapad* x>t incurred the punilhment ik confer 
quence. For in this cafe, there a*e two £arttes, 
orie reprefented by the fovereign* whoinfiftfc tip- 
on the vbktion of the contract, and thfc otfcer is 
thfe perfon acciifed, who denies it. It is fteceflfdry 
then that there fiuAild be a third perfott to decide 
this conteft ; that is to fey, a judge, or raagt- 
ftrate, from whofe determination there fhould be 
ho appeal ; and this detenainatiOft (houM confift 
. of a finiple affirmation, pr negation of &£t 

Ip it can only be proved, that the feverity of 
punifliments, though not immediately contrary 

to 
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to the public good, or to the end for which they 
were intended, viz. to prevent crimes, be ufe~ 
left ; then fuch feVerity would be Contrary to 
thofe beneficent Virtues, which *re the coofe- 
querifce of . enlightened reaiba, which inftrudte 
the fovereign io Vilh rather td govern men in a 
ftate of freedom and happinefe, than of fiavery. 
It would alio be contrary to juftice, and the feci- 
al compadt 
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» 

Of tie Interpretation vf Laws, 

Judges, in criminal cafes, have no right to 
Interpret the penal kws, becaufe they are pot 
•tegiftators. They have.npt received the laws 
from our anceftors as a domeftic tradition, or as 
the will of a teftator, which his heirs, and exe- 
cutors, are to obey ; but they deceive them from 
a fbciety actually exifting, o/from the fovereign, 
its representative. Even the authority of the 
laws is not founded on any pfetended obligation, 
bt antient convention ; which muft be null, as it 
cannot bind thbfe who did not exift at the time 
of its inftitution ; and unjuft, as it would reduce 
men, in the ages following, to a herd of brutes, 
without any power of judging, or atting. The 
laws receive their force, and authority from an 

oath ' 
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oath of fidelity, either tacit, orexprefled, which 
living fubje<fts have fwom to their fovereign, in 
order to reftrain the inteftine fermentation of the 
private intercfts of individuals. From hence 
brings their true and natural authority. Who 
then is their lawful interpreter ? The fovereign, 
that is, the reprcfentative of fociety, and not the 
judge, whofe office is only to examine, if a man 
have, or have not committed an adtion contrary 
to the laws. 

. In every criminal caufe the judge (hould rea- 
fon fyllogiftically. . The, major (hould be the ge- 
neral law ; the minor y the conformity erf" the ac- 
tion, or its oppofition to the laws ; the conclufion y 
liberty, or punilhment. If the judge be obliged 
by the imperfection of the laws, or chufes, to 
make any other, or more fyllogifms than this, it 
will be an introduction to uncertainty. 

There is nothing more dangerous than the 
common axiom : the Spirit of the Jaws, is to be 
coitjideredj To adopt it is to give way to the tor- 
rent of opinions. This may feem a paradox to 
vulgar minds, which are more ftrongly affe&ed 
byhhe fmalleft diforder before their eyes, than by 
the moft pernicious, though remote, confequen- 
ces produced by one felfc principle adopted by 
a nation. 



Our 
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Our knowledge is in proportion to the num- 
ber of our ideas. The more complex thefe are, 
the greater i$ the variety of ppfitions, in which 
they may be confidered. Every man hath his 
own particular point of view, aijd at different 
times, fees the fame objefts.in very different 
lights. The Ipirit of the laws * ill then be the 
reful t of the good, or bad logic of the judge; 
and this will depend on his good or bad digefti- 
on ; on the violence of his paflions ; on the rank, 
and condition of the accufed, or on his connec- 
tions with the judge ; and on all thofe little cir- 
cumftances, which change the appearance of ob- 
jects in the fludtuating mind of man.. Hence 
we fee 'the fate of a delinquent changed many 
times in paffing through the different courts of 
judicature, and his life and liberty, viftims to 
the falfe ideas, or ill humour of the judge ; who 
miftakes the vague refult of his own confufed 
reafoning, for the juft interpretation pf the laws. 
We fee the fame crimes punifhed in a different 
manner at different times in the fame tribunals ; 
the confequence of not having confulted the con- 
ftant, and invariable voice of the laws, but the 
erring inftability of arbitrary interpretation. 

The diforders, that may arife from a rigorous 
obfervance of the letter of penal laws, are not 
to be compared with thofe produced by the inter- 
pretation 
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pretation of them. The firft are temporary in- 
conveniences which will oblige the legiflitor to 
corredl the letter of the law, the want of precife-t 
nefs, and uncertainty of whicS ha* occafwned 
thefe diforders ; and this will put a, ftop to the fa-* 
tal liberty of explaining ^ , the fcurqe of arbitrary 
$nd venal declamations. When the code of laws 
is once fixed, if thould be obferyed in the literal 
fenfe, and nothing more is left to the judge, than 
to determine, whether an attion bff, pr b? Wt 
conformable to the written &w. When the ^4* 
of right which ought to direft the aftions of the 
philofopher, as well as the ignorant, is a matter 
of controverfy, not of fa£t, the people are flaves 
to the magiftrates. The defpotifm of this mul- 
titude of tyrants is more infupportable, the lefs 
the diftance is between the oppreflbr and the op- 
prefled ; more fatal than that of one, for the ty- 
ranny of many is not to be fhaken oflfj but by 
having recourfe to that of one alone. It is more 
cruel, as it meets with more oppofition, and the 
cruelty of a tyrant is not in proportion to his 
ftrength, but to the obftacles that oppofe him. 



These are die means, by .which feotrify of 
perfou and property is beft obtained ; which is 
juft, as it is the purpofe of uniting in fociety ; 
and it is ufeful, as e^ch perfbn may cal<?ulate ex- 
actly the inconveniences attending every crime. 
By thefe means, fubjefts will acquire * fpirit of 

independency 
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i&)qpeitfq!K:y «4 liberty ; howeyw i* .may ajK 
pea% to thofe, whp 4*re to call tine weaknefe of 
fii>9iitting bji»d|y to their capri^pqsaod iwter* 
efted qpiiupn*, by. the (acred otk of virtue, 

\ ■ s 

a 

These principles will difpleafe thofe, who 
have made it a rule, with themfelves, to tranfaiit 
to their inferiors the tyrafcny they differ ftom 
thefr foperfors. I fhould haye etfery thing to 
fear, if tyrants Were to read my; book ; but, ty- 
rants niever read., 



C H A p. v: 

\ ' 

Qf tfo QWwity of fows. 

If the power of interpreting laws be an e*i!, 
obfci,irity in them muft be another, as the former 
ip the confequeoce of the latter. This evil will 
be ftUi greater* if $e laws be .written in a lan- 
guage »Blqaow% tp the pe<?ple \ who* being igno- 
tm% of tb* §qnfeqjjyenci?s of the? own a<$tion% 
beqoma neqeflarily 4epende^t on a few, who are 
i^rpreterg of tji? laws,, whitfi, inftead of being 
public, end general, are thus sepdered private, 
and p^rtk^lar. What ipuft w? think of man-* 
kifld, when we *efle&, that fyci> is tlie eftablifh- 
ed cuftom of the; ^eateft p%rt qf our poUfhed* 
a©4 enlig^tro^d IforppQi Crimes will l*e lefs fre- 
quent, 
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quent, . in proportion as the code 1 of laws is more 
univerfally read, and underftood ; for there is no 
doubt, but that the eloquence of the paffions is 
greatly affifted by the ignorance, and uncertainty 
of puniflunents. 

Hence it follows, that without written laws, 
no fbciety will ever acquire a fixed form of go- 
vernment, in which the power is vefted in the 
whole, and not in any part of tjife fbciety ; and 
in which, the laws are not to be altered, but by 
the will of the whole, nor corrupted by the force 
of private intereft. Experience and reafon ftiew 
us, that the probability of human traditions di- 
minishes in proportion as they are diftant from 
their fources. How then can laws refift the ine- 
vitable force of time, if there be not a lafting r 
monument of the fecial compaft ? , t 

- : ! \ . " * ' ... ' 

Hence, we fee the ufe of printing, which 
alone makes the public, and not a few individu- 
als, the guardians and defenders of the laws. It 
is this art, which, by diffufihg 'literature, has 
gradually diffipated the gloomy (pint of cabal 
and intrigue. To this art it is owing, that the 1 
atrocious crimes of our anceftors, who were al- 
ternately flaves, iand tyrants, are become left fre- 
quent. Thofe who are acquainted with the hif- 
tory of the two or three laft centuries, may bb- 
fcrve, how from the lap of luxury and eflfemina- 
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ey, have lprun'g the moft tender virtues, huma- 
nity, benevolqnce, and toleration of human er- 
rors. They may contemplate the effects of 
what was fo improperly called, antient Simpli- 
city, and good faith ; humanity groaning under 
implacable fuperiftition * the avarice and ambiti- 
on of a few, ftaining with human' blood, the 
thrones and palaces of kings ; fecret treaftns, and 
public maflacres ; every noble a tyrant over the 
people ; and the minifters of the gofpel of Chrift, 
bathing their hands in blood, in the name of the 
God of all mercy. We may talk as we pleafe 
of the corruption and degeneracy of the prefent 
age, but happily we fee no fuch horrid examples 
of cruelty and oppreflion. 



C H A P. VI 

Of the Proportion between Crimes and Punijb- 

ments. 

. It is not only the common intereft of man- 
kind, that crimes ftiould not be committed, but 
that crimes of every kind ftiould be lefe frequent 
in proportion to the evil they produce to fociety. 
Therefore^ the means made ufe of by the legifla- 
ture to prevent crimes, ftiould be more powerful 
in proportion as they are deftru&ive of the pub- 
lic fafety and happinefs, and a^the inducements 

C to 
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to commit them are ftronger* Therefore there 
ought to be a fixed proportion between crimes 
and puniftijnents. 

It is impoflible to prevent entirely all the dis- 
orders which the paflions of mankind caufe in fo- 
ciety> Thde diforders increafein proportion to 
the number of people, and the oppofition of pri- 
vate interefts* If we confult hiftory, we (hall 
find them increafing," in every ftate, with the ex- 
tent of dominion* In political arithmetic, it is 
neceflary to fubftitute a calculation of probabili- 
ties, to mathematical exa&nefs. That forte, 
which continually impels us to our own private 
intereft, like gravity, a£ts inceflantly, unkfs it 
meets with an obftacle to oppofe it. The effects 
of this force are the confuted feries of human ac- 
tions. Punifhments> which I would call political 
obftacles, prevent the fatal effe&s of private in- 
tereftj without deftroying the impelling caufe, 
which is that fenfibility infeparable from, man. 
The legiflator adts, in this cafe, like a (kilful ar- 
chitect, who endeavours to counteract the force 
of gravity by combining the circumftanoes which 
may^ contribute to the ftrength of his edifice. 

The necefllty of uniting in lociety being grunt- 
ed, together with' the convention?, which the op- 
pofite interefts of individuals muflneceflarily re- 
quire, a fcale of crimes may be formed,, of which 
the firft degree fliould cOnfift of thofe, which im- 
mediately 
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mediately tend to the diflbhition of fociety, and 
the laft, of die fixialleft poffible injuftice done to 
a private member of jthat fociety. Between thefe 
extremes will be Comprehended, all aftions con- 
trary to the public good, which are called crimi- 
nal, and which defcend by infenfible degrees, de- 
creafing from the higheft to the loweft. If ma- 
thematical cakdation could be allied to the 
ofcfcure and infinite combinations of human a6ti- 
oris, there might be a correfpondvng fcate of 
puni(hments> defcending from the greateft to the 
baft : but it will be fufficient that the wile legt 
flavor mark the principal divifiona, without dis- 
turbing thp order, left to crimes of the firft^tr 
gree, be affigned punifhments of the lafi. If 
there were an exa& and universal fcpte of crimes 
And punifhments, we ihould there have a com- 
mon meafure w of the degree of liberty and 
flavery, humanity and cruelty of different na»- 
tions. 

• 

Any aftiorr, which is not comprehended in the 
above-mentioned fcale, will not be called a crime 
or punifhed as fuch, except by thpfe who have an 
intereft in Ac denomination. The uncertainty 
of the extreme points of this fcale, hath pro^ • 
duced a fyftem of morality which contradicts the 
laws ; a multitude of laws that contradict each 
other ; and .many which expofe the beft men to < 
the fevereft punifhments, rendering the ideas of 
vice arid virtue vague and fluctuating,* and even 

C % tHeir 



» 



%% An Essay on . 

code for every individual, but a new penal law 
for every crime. Men, often with the beft inten- 
tion, do the greateft injury to fociety, and with 
the worft, do it the moil eflential fervices. 

Others have eftimated crimes rather by the 
dignity of the perfon offended, than by their con- 
fequences to fociety, If this were the true ftand- 
ard, the fmalleft irreverence to the divine Being 
ought to be. punifhed with infinitely more feve- 
rity, than the aflailination of a monarch/ 

In (hort, others have imagined, that 4 the great- 
nefe of the fin fliould aggravate the crime. But 
the fallacy of this opinion will appear on the 
jlighteft confideration of the relations between 
man and man, and between God and man. The 
relations between man and man, are relations of 
equality. Neceffity alone hath produced, from 
the oppofition of private paflions and interefts, 
the idea of public utility, which is the foundation 
of human juftice. The other are relations of de- 
pendance, between an imperfett creature and his 
creator, the moft perfect of beings, who has re*- 
ferved to himfelf the fole right of being both law,- 
giver, and judge * for he alone can, without in- 
}uftice % be, at the fame time, both one and the 
other. If he hath decreed eternal punifliments 
for thofe who difobey his will, fhall an infeft dare 
to put himfelf in the place of divine juftice, or 
pretend to punifti for the Almighty, whe is him- 
felf 
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felf alMuffieient ; who cannot receive impreffions 
of pleafure, or pain, and who alone, of all other 
beings, adte without being adted upon ? The de- 
gree of fin depends on the malignity of the heart, 
which is inpenetrable to finite beings. How ' 
then can the degree of fin ferve as a ftandard to 
determine the degree of crimes ? If that were ad- 
mitted, menfnaypunifh when God pardons, and 
and pardon when God condemns ; and thus adt 
in oppofition to the fupreme Being. 



C H A P, VHT. 

Of the divifion of Crimes: 

We have proved then, that crimes are to be 
eftimated by' the injury dope- to fociety. This is 
one of thofe palpable truths, which, though evi- 
dent to die meaneft capacity, yet, by a combi- 
nation of circumftances, are only known to a few 
drinking men in every nation, and in every age. 4 
But opinions, worthy only of the defpotifm of 
Afia, and paflions, armed with power and autho- 
rity, have, generally by infenfible and fometlmes 
by violent impreffions on the timid, credulity of 
men, effaced thofe fimple ideas, which perhaps 
eonftituted the firfl: philofophy of infant fociety. 
Happily the phrlofophy of die prefent enlightened 
age feems again to conduct us to the fame princi- 
ples, and with that degree of certainty, which is 

C 4 . obtained 






• N. 




I I 



24 An Essay on # 

obtained by a rational examination, and repeated 
experience, 

A scr upulous adherence to order would re- 
quire, that we ftiould now examine, and diftin- 
guifh the different fpecies of crimes, and the 
modes of punifhment •, but they are fo variable 
in their, nature, from the different tircumftances 
pf ages, *nd countries, that the detail would be 
tirefome, and endlefe. It will be fuffiqient for 
my purpofe, to point out the moft general prin- 
ciples, and the moft common and dangerous er- 
rors, in order tP undepeive, as well thofe, who, 
from a miftaken zeal for liberty, woukj introduce 
anarchy and confufion, as thoif , who pretend to 
reduce fociety in general to the regularity of a 
convent. < 

j • 

/ 

Some crimes are immediately deftrudtive of 
fociety, or its reprefentative ; others attack the 
private fecurity of the life, property, or honour 
of individuals ; and a third clafs confifts of fuch. 
adtions as are contrary to the laws which relate 
to the general good of the community, 

The firft, which are of the higheft degree, as 

they are moft deftru&ive to fociety, are called 

crimes of Lvzc-tnajejiy.* Tyranny, and ignorance, 

yrhidi have confoupded the cleareft terms and 

ideas,, have given this appellation to crimes of a. 

different 
* High-treafon. 



Crimes and' Punishments. 25 

different nature, and confequently have . efta- 
blifhed the fame punifhment for each; and on 
this occafion, as on a thoufand others, men have 
been facrificed, vidtims to a word. Every crime, 
even of the moft private nature, injures fociety ; 
but every crime does not threaten its immediate 
deftrudtion. Moral, as well as phyfical adtions, ' 
have their fphere- of adtivity differently circum- 
fcribed, like all the movements of nature, by 
time and fpace ; it is therefore a fophiftical inter- 
pretation, the cpmmon philofophy of flaves, that 
would confound the limits of things, eftablifticd 
by eternal truth, 

'To thefe fucceed crimes which are deftrudtive. 
of the fecurity of individuals. This fecufity be- 
ing the principal end of all ibciety, and to which 
every citizen hath an undoubted right, it becomes, 
indifpenfabiy neceflary, that to thefe crimes the 
greateft of punifliments fliould be afligned. 

The opinion, that every member of ibciety 
has a right to do any thing that is not contrary 
tp the laws, without fearing any other inconveni- 
ences than thofe which are the natural confe- 
quences of the adtion itfelf, is a political dogma, 
which (hould be defended by the laws, inculcated 
by the magiftrates, and believed by the people ; 
a facred dogma, without which there can be no. 
lawful Ibciety ; a juft recQmpence for our facri- 
fice of that univerfal liberty of adtion, common 

to 
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to all fenfiWe beings, and only limited by our na- 
tural powert. By this principle, our minds be- 
come free, a&ive, and vigorous ; by this alone 
we are infpired with that virtue which knows no 
fear, fo different from that pliant prudence, wor- 
thy of thofe only who can bear a precarious ex- 
igence. 

Attempts, therefore/ againft the life, and 
liberty of a citizen, are crimes of the higheft na- 
ture. Under this head we comprehend not only 
affirmations, and robberies, committed by the 
populace, but by grandees, and magiftrates; 
whofe example afts with triore fbrce, and at a 
greater diftance, destroying the ideas of juftice 
and duty among the fubjetts, and fubftituting 
that of the right of th€ ftrongeft, equally dan- 
gerous to thofe who exercife it, and to thofe who 
foffen 



CHAP.. IX. 

Of Honour. 

There is a remarkable diflference between the 
civil laws, thofe jealous guardians of life and pro- 
perty, and the laws of, what is called, honour, 
which particularly refpc&s the opi»ion of otherk 
Honour is a term, which has been the foundati- 
on of many long, and brilliant % reafenmgs, with- 
out 
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otit annexing to it any precife, or fixed idea. 
How miferable is the condition of the hiiman 
mind, to which the molt diftant, and leaft efien- 
tial matters, the revolutions of the heavenly bo- 
dies, are more diftin&ly known, than the moft 
interefting truths of morality, which are always 
confufed and fluctuating, as they happen to be 
driven, by the gales of paffion, or received and 
tranfmitted by ignorance! But this will ceafe to 
appear ftrarige, if it be confidered, that as ob- 
jects, when .too near the eye, appear confufed, 
fo the too great vicinity of the ideas of morality, 
is the reafon why the fimple ideas, of which 
they are compofed, are eafily confounded; but 
which muft be feparated, before we can invefti- 
„ gate the phenomena of human fenfitility ; and 
the intelligent Qbferver of human nature will 
ceafe to be furprifed, that fb many ties, and fuch 
in apparatus of morality, are neceflary to the fe- 
curity, and happinefi of mankind. 

Honour, then, is one of thofe complex ideas, 
which are an aggregate not only of fimple ones, 
but of others fo complicated, that in their vari- 
ous modes of affedting the human mind, they 
fcmetimes admit, and fometimes exclude part of 
the elements of which they are compofed ; re- 
taining only feme few of the moft common, as 
many algebraic quantities admit. one common di- 
vifor. To find this common divifor of the diffe- 
rent ideas attached to the word honour, it will be 

nepeflary 
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CHAP. X. 



Of Duelling. 



*^ 



From the neceffity of the efteem of others, 
' hare arifen fingle combats, and they have beeii 
cftablifhed by the anarchy of the laws. They 
are thought to have been uiikiioWn to the antients; 
perhaps becaufe they did not aflemble in theif 
temples, in their theatres, or with their friends, 
fufpicioufly armed with fwords j and, perhaps, 
becaufe fiagle combats were a common ipedtacle, 
exhibited to the people by gladiators, who were 
flaves, and whom freemen disdained to imitate. 

m 

In vain have the laws endeavoured to abolilh 
tiiis cuftbrn, by punifhing the offenders with 
death. A man of honotir, deprived of the ef- 
teem of others, forefees that he muft be reduced, 
either to a folitary exiftence, infupportable to a 
locial creature, or become the objedt 9f perpetu- 
al infult ; confiderations fuffident to overcome the 
fear of death. N 

» 

What is the reafon, that duels are not lb fre- 
quent among the common people, as amangft* 
the great ? Not only becaufe they do not wear 
fwords, but becaufe to men of that clafs, repu- 
tation is of lefs importance, than it is to thofe of 

a higher- 



Crimes and Puhishments. 31 

a higher rank, whet commonly regard each other 
with diftruft and jealoufy. 

It may not be without it* ufe to repeat here* 
what has been mentioned by Other writer*; viz. 
that the bed method of preventing this crime is 
to punifh the aggreflbr, that is, the perfon who 
gave occajfon to the duel, and to acquit him, 
who, without any fault on his fide, is obliged to 
defend that, which is' not fufficiently fecured to 
him by die laws. 



t H A P. XI. 

Of Crimes, which difturb the public Tranquility. 

Another clafa of crimes are thofe which dtf* 
turb the public tranquility and the quiet of the 
citizens ; fuch as tumults and riots in the public 
fcreets, which; are intended for commerce and the 
pafl&ge of the inhabitants ; the difcourfes c£ fa- 
natics, which roufe the paffions of the curious 
multitude, and gain (trength from the number of 
their hearers, who, though deaf to calm and fo- 
lid reafoning, are always affe&ed by obfeure and 

myfterious cnthufiafm. 



\ 

The illumination of the ftreets, during the 
night, at the public expence* guards, ftationed 
in different quarters of the city 5 die plain and ' 

moral 
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thorteed by a political body ? frhicj/, to far frditf 
being influenced by paffibn, fhould be the cool 
moderator bf the paffions 6$ individuals. Call 
the gfpariS 6f a. tortured wretch recall #fe tim* 
pail, or reverffe the trime he has cofortiitted ? 

The end of puliilhnieiit, therefor*, is nd 
other, than to prevent the criminal from doing 

„ further injury to fociety, ! ahd tb £revent ^others 
from committing the lifcfe dflfencfe. Such puniffi- 
ments, therefore, and fudi 4l mode of mflidting 
^hem, ought to be choftfo, as, will mafce thfe 
ftrongeft and moft lafting impreffion^ on the 
minds of others, with the feaft tbrmeftit to the bo- 

1 dy of th& criminal. 



c a a p. xm. 

Of the Credibility of TVitnejfts. 

To determine exa&ly tlie ctedibility of a wit- 
nefs, and the force of, evidence, is an important 
point in every good tegiflatibn. Every man of 
common fenfe, that is, every one whofe ideas 
havefome connexion with each other, and Vhofe 
fenfations are conformable to thofe of other men, 
may be a witnefs^ but the credibility of his evi- 
dence will be in proportion as he is interefted in 
declaring or concealing the truth. Hence it ap- 
pears^ how frivolous is the reafbning of thofe, 
' _ who 
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who reJQ& the teftimony of women, on account 
of their weaknefs* how puerile it is, not to 3d* 
rait the evidence of thofe who ate under fentcnca 
of death, becaufe they are dead in law ; aftd how 
irrational, to exclude perfons branded with infa- 
my : for in all theft cafes they ought tp he cre-i 
dited, whea they have no intereft in giving f*H$ 
teftirnony. 

^ , ■■,.,> 

The credibility of a witnefe, then, ihould och 
ly diminish in proportion to the batted, iirieock 
Slip, or con^eidons fubfifHng between hiflfi and 
the delinquent One witriefeisaot fiifficie£t; .fort 
whilft the ascufed denies whafc tfee other affiirpiv 
truth remains fiifpended, andthel right that ,<weryr 
one has to be believed innocent, turns theb^laacq 
in his 'favour*.-' ' - - * 
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- The credibility of a witnofs is the lefc, as the 
atrocioufhefi of the crime is greater, from the 
improbability of its having been committed ; aa 
in cafes of witchcraft, and adls of wanton cruel- 
ty. The writers on penal laws have adopted a 
contrary principle, viz. that the credifaiiityr'of a 
witnefi is gmater, as the crime is more acrocious. 
Behold their inhuman maxim, didated by the 
moft cruel imbecility. In atmi£mu r Iwiotft 
canjtaurafufficiunt, &? licit judici juratrdnfgre* 
di Let us translate this fentence, that mankind 
may fee one of the maiiy unrcafonable principles 
to which they *re ignorantly. fubjsft. - In the- moft 

D2 atrocious 
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atrocious crimes the flight dft conjectures arefuffici* 
cnt, and the judge is allowed to exceed the limits of 
the law. The abfurd practices of legislators are 
often the efFedls of timidity, which is a principal 
fource of the contradictions of mankind. The 
legiflators, (or rather lawyers, whofe opinions, 
when alive, were interefted and venal, but which 
after their death become of decifive authority, 
and are the fovereign arbiters of the lives and 
fortunes of men) terrified by the condemnation 
of feme innocent perfcn, have burthened the law 
fc ith pompous and ufedefs formalities, the fcrupu~ 
lous obfervance of which will place anarchical 
iiftpunity on the throne of juftice ; at other 
times; perplexed by atrocious crimes of difficult 
proof, they imagined themfelves under a necef- 
fity of fuperfeding the very formalities eftablifh- 
ed by themfelves; and thus, at one time, with 
defpotiq inipatieric£, and at another with femi- 
nifae timidity, they transform their folemn judg- 
mentis into a game of hazard. 



lv/ i. 
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^ Butto return, in the cafe of witchcraft, it is 
muclrrinore probable, that a number oF men 
flioukl be deceived, than that any perfon Ihould 
cxercife a power which God hath refuted to eve- 
ry, created being,,., In. like, manner, in cafes of 
wanton <eruelty, the prefumption is always againft 
fhe accufer, for no m&n is cruel without fome in- 
tercity without (bme motive ~, of fear or hate. 
There are n<* Spontaneous or fuperfluous fenti- 
i menu 
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ments in the heart, of man ;„ they are all the re- 
folt of impreffions on the? fenfes. 

The credibility of a witnds may alfo be dimi- 
nished, by his being a member of a private focie- 
ty, whofe cuftoms and principles of condudl are 
either not known, or are different from thofe of 
the public. Such a man has not only his own 
paffions, but thofe of the fociety of which he is 
p member. 

Finally, the credibility of a witnefe is null 
when the queftipn relates to the words of a cri- 
minal; for the tone of voice, the gefture, all 
that precedes, accompanies, and follows the diffe- 
rent ideas which men annex tQ the fame words, 
may fo alter and modify a mgn's difcourfe, th$t 
it is almoft irnpoffible to repeat thepi precifely in 
the manner in which they were fpoken. Befideg, 
violent and uncommon .anions, fuch as real 
crimes, leave a trace in the multitude of circuna- 
ftances that attend them, and in their effetts; 
but words remain only in the memory of the 
hearers, who are commonly negligent or preju- 
diced. It is infinitely eafier then to found an ac- 
cyfatidn on the woids, than on the adtions of a 
man ; for in.thefe, the number of circumftances, 
urged againft the accufed, afford him variety of 
jneans of jiiftifig&tion, 
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CHAP. XIV. 

t)f Evident* and the 1+onfs vf a Crime, mi of 

the Form tf Judgment. 

Tuft following general theorem is fof groat ufe 
in determining the certainty of * fa£t Whtn 
the proofs of a prime are dependent on each 
other, that is, when the evidence of each, witneft, 
|aken feparately, proves nothing; or when all 
the proofs are dependent upon one, xht number 
•pf proofs neithfer incrtafe nor diminifh the probi- 
bility of the fe& $ for the force of the whole U 
no greater than the force of that on which they 
depend: and if this fails, they all fall to the 
ground. When thfe proofs are independenrt on 
each other, the probability of thfe fa& increafes 
jn proportion to the number of proofs ; for Ae 
fallhood of one does not diminish the veracity of 
iahother. . * • 

It may feem extraordinaay, that I fpeak bf 
probability with regard to crimes, which, to dfc- 
ferve a piinifhment, muft be certain. But this 
paradox will vanifh, when it is cotifidered, that, 
ftri&ly fpeaking, moral certainty is only proba- 
bility * but which is called % certainty, becaufe 
pvery man in his fenfes aflents to it from an habit 
produced by the neceflity of afting,' and which 
js anteripr to all Speculation. That certainty 

which 
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which is neceflary to decide, that the accufed if; 
guilty, ifi the very fame which determines every 
man in die moil important transitions of his 
life. 

The proofs of a crime m^y be divided into 
.two clafles, perfedt and imperfedt. Icallthofe 
perfedt which exclude the poffibility » of inno-? 
cence ; imperfect, thofe which do pot exclude 
this poffibility. Of jhe firft, yne .only is fuffici- 
*nt for condempation $ of the feconfl, as many 
are required as form a perfect proof : {hat is to 
fey, that though each pf thefe, feparately taken, 
does not exclude the poffibility of innocence, it 
is ijcverthelefe excluded by their union. It fhould 
fae alio ohferyed, that the impe^feft proofs, of 
^diiph the accufed if innocent, might clear him-r 
felf, *ujd does not, become perfedl^ 

Bu t it is much eafi^r to feel this moral ceF* 
teinty of proofs, th^n to define it exadtly. For 
this region, I think it an excellent law which efta-* 
bliftes afliiiants to die principal judge, and diofe 
chofen by lot ; for that ignorance which judges 
by its feelings is lefe fubje& to error, than the 
knowledge of the laws which judges by opinion, 
Where the laws are clear end precife, the office 
x>f the judge is merely to afcertain the fa&. If, 
,jn examining the proofs of a crime, acuteneft 
and dexterity be required ; if clearnefs and pre-t 
cifioh be neceffory in fumrping up the refult \ to 

P 4 judgq 
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judge of the refult itfelf nothing is wanting but 
plain and ordinary good fenfe, a lefs fallacious 
guide than the knowledge of a judge, apcuftomr 
ed to find guilty, and to reduce all things to an 
artificial fyftem borrowed from his ftudies, 
Happy the nation, where the knowledge of the 
law is not a fcience ! 

It is an admirable law which ordains, that 
every man (hall be tried by his peers ; ' fof when 
life, liberty and fortune are in queftion, the fen- 
timents, which a difference of rank and fortune 
infpire, fhould be filent; that fuperiority with 
which the fortunate look upon the unfortunate, 
and that envy, with which the inferior regard 
their fuperiors, (hould have no influence. But 
when the crime is an offence againft a fellow 
fubjett, .one half of the judges fhould be peers to 
the accufed, and the other, peers to the perfon 
offended. So that all private intereft, which, in 
fpight of ourfelves, modifier the appearance of 
obje&s, even in the eyes of the mofl equitable, 
is countera&ed, and nothing remains to turn 
afide the direction of truth and the laws. It is 
alfo juft, that the accufed fhould have the liberty 
pf excluding a certain number of his judges. 
Where this liberty is enjoyed for a long time, 
yrithput any inftance to the contrary, the crimi- 
nal feerns to cpndemn himfejf. 



All, 
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All trials ftiould be public; that opinion 
tfjiich is the bfeft or, perhaps, the only cement 
of fociety, may curb the authority of the pow*- 
erful, and the paffions of the judge j and that 
the people may fay, " We are protected by the 
" laws; we are not flaves:" a fentiment which 
inipires courage, and which is the beft tribute to 
a fovereign, who knows his real intereft. I (hall 
not enter into particulars. There may be fame 
perfons who expeft that I fhould fey all that can 
fee faid upon this fubjett ; to fuch, what I have 
jdready written muft be unintelligible. 



CHAP, XV f 

Of fecret Accufations 

Secret accufations are a manifeft abufe, but 
confecrated by cuftom in many nations, where, 
from the weaknefs of the government, they are 
neceflary. This cuftom nlakes men falfe and 
treacherous. Whoever fufpe&s another to be an 
informer, beholds in him an enemy ; and, from 
(hence, mankind are accuftomed to difguiie their 
feal fentiments ; and from the habit of concealing- 
them from others, they at laft even hide them 
frbm themfelves. Unhappy are thofe, who have 
arrived at this point ! Without any certain and 
Jjixed principles to gujde them; they fluctuate in 
"" ''* f the 
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the vaft fea of opinion, and are bufied only in ef- 
caping the monfters which 1 furround them ; to 
thofe x the prefect is always embittered by the 
trapertainty of the future ; deprived of die plea- 
iures of tranquility and fecurity, feme fleeting 
moments of happinefe, fcattered thinly through 
their wretched lives, confole them for the mifery 
of exifting. Shall we, amongfl fuch men, find 
intrepid ibldiers, to defend their kigg find coun- 
try.? Amongft iiich men, fhall we find incorrup- 
tible magistrates, who, with the spirit of free* 
dom and patriotic eloquence, will fupport and 
(explain the true intereft of their fovereign ; who, 
with the tributes, offer up at the throne die love 
and blefling of {he people, and thus beftow on 
the palaces of the great, and the humble cottage, 
peace and fecurity ; and to the induftriousa prok 
pe& of bettering their lot, that ufeful ferment 
and vjtal principle pf ftates ? 

Who can defend himfelf from calumny, arm-* 
ed with that impenetrable ftiield of tyranny, fe- 
( precy ? What a miferabie government mull that 
be, where the fovereign fufpe&s an enemy in 
every fubjedt ; and, to fccure the tranquility of 
the public, is obliged to facrifice the repofe of 
every individual ! 

Bv what arguments is it pretended, thaty*rm 
accufatious may be juftified ? The public fafety, 
fay they, and the fecurity and maintenance q£ 

the 
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{he eftabliihed form of government. Bat what ' 
a ftraoge constitution is that,, where the govern- 
ment, which hath in its favour not only power, 
but opinion, ftill more efficacious, yet feats its 4 
own fubjetts ? fb§ indemnity of the informer. Do 
not the laws defend him fufficienriy ; and are 
there fubjedts more powerful than the laws ? Tie 
necejftty cf protecting the informer' from infamy. 
Then feeret calumny is authorized, and punifhed 
only when public, ^be nature of the crime. If 
a&ions, indifferent in themfelves,- or even ufefol 
to the public, were called crimes, both the accu-r 
jation and the trial could never be too feeret, 
J$u,t can there be any crime, committed againft 
the- public, which ought not to be publicly pu- 
nched ? I relpeft all governments ; and I (peak 
not of any one in particular. Such may fome- 
times be the nature of circiuaftance^ that when 
abufes are inherent in the conftitution, it may b$ 
imagined, that to reftify them would be to de- 
(ftroy the conftitution itfelf. But were I to di&ate 
pew laws in a remote corner of the univerfc, die 
good of pofterity, ever prefent to my mind, 
would hold back my trerhbling hand, and prevent 
me from authorizing,/^/ accufations* 

Public accufations, lays Mmtefqiiieiiy are 

ipore conformable to the nature of a republic, 

where zeal for the public good is the principal 

faflioa of a citizen, than of a monarchy ; in 

.-■ which, as this fentirpent is very feebly from die . 

nature 
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nature of the government, the beft eftablifliment 
is that of cmmiffnnerS) who, in, the name of the 
public* accufe the infractors of the laws. But in 
all governments, as well in a republic as in a mo- 
narchy, the punilhment due to the crime of 
which one accufes another, ought to be inflitted 
on the informer, 

C HAP. XVI. 

Of Torture. 

The torture of a criminal, during the courfi? 
of his trial, is a cruelty confecrated by cuftom in 
moft nations. It is ufed with an intent either to 
make him confefs his crime, or explain fbme con- 
fradidtions, into which he had been led during his 
examination ; or difcover his accomplices ; or for 
fbme kind of metaphyseal and incomprehenfible 
purgation of infamy ; or, finally, in order to dif- 
cover other crimes, of which he is not accufed, 
but of which he may be guilty. 

No man can be judged a criminal until he be 
found guilty ; nor can fociety take from him the 
public prote&ion, until it have been proved that 
he has violated the conditions on which it was 
granted. What right then, but that of power, 
can authorize the punilhment of a citizen, fo long 
jas there remains any doubt of his guilt ? This di- 
lemma is frequent. Either he is guilty, or not 

guilty. 
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guilty. If guilty, he ftiould only fuffer the pu- 
nifhment ordained by the laws, and torture ber 
comes ufelefs, as his confeffion is unneceflary. If 
he be npt guilty, you torture the innocent ; for ia 
the eye of the law, every man is innocent, whofe 
crime has not been proved. Befides, it is con- 
founding all relations, to expe£t that a man fhould 
be both the accufer and accufed ; and that pain 
fliould be the teft of truth/ as if truth refided in 
the mufcles and fibres of a wretch in torture. By 
this method, the robuft will efcape, arid the fee- 
ble be condemned. Thefe are the inconvenien- 
ces of this pretendfcd teft of truth, worthy only 
of a cannibal ; and which the Romans, in many 
refpedts barbarous, and whdfe favage virtue has 
been too much admired, referved for the flaves 
alone. 

What is the political intention of punifh- 
ments ? To terrify, and be an example to others. 
Is this intention anfwered, by thus privately tor- 
turing the gililty and the innocent ? It is doubtlefe 
of importance, that no crime ihould remain un- 
puniftied ; but it is ufelefs to make a public ex- 
ample of the author of a crime hid in darknefe. 
A crime already committed, and for which there 
can be no remedy, can only be piiniflied by a po-. 
litical fociety, with an intention, that no hopes 
of impunity fhould induce others to commit the., 
lame. If it be tr,ue, that the number of thofe, 
who from fear or virtue refpeft the Iaws a is great- 

v er 
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er than of tfiofe by whom they are vioktedy the 
riik of torturing an innocent perfon is greater, a* 
there is a greater probability, that, catsris pari- 
bus, an individual hath ©bfcrvcd, than that he 
hath infringed the liw* 

There is another ridiculous motive for tor- 
ture, namely, to purge a man from infamy. Ought 
iuch an abufe to be tolerated in the eighteenth 
century? Can pain} which is a (eniation, have- 
any connexion with a moral fentiment, a matter 
of opinion ? Perhaps the rack may be confideied 
as a refiner's furnace. 

It is not difficult to trace this fenfelefs law to 
ks origin ; for an abfurdity, adopted by a whole 
nation, muft have fome affinity with other ideas, 
eftabliflied and refpe&ed by the fame nation. 
This cuftom feems to be the offspring of religion, 
by which mankind, in all hations and in all ages, 
are fo generally influenced. We are taught by 
our infallible church, that thoft ftains df fin, con- 
tracted through human frailty, and which .have 
not deferred the eternal anger of the Almighty, 
are to be purged away, in another life, by an in- 
comprehenfible fire. Now infamy is a Jftain, and 
if the punifliments apd fire of purgatory can take 
away all fpiritual ftains, wfiy ftiould not the pain 
of torture take away thofe of a civil nature ? I 
imagine, that the confeffion of a criminal, which, 
in fome tribunals is required, as being eflential to 

his 



hk eohdemharioa* has a fimikf origin, and has 
feeen taken from the myfterious tribunal of peni- 
felloe, where the confeffion of fins is a neceflary 
part of the ftcrameflt. Thus have men abufed 
the unerring light of revelation $ and in the timed 
of tradable igndraiice, having no other/ they na- 
turally had reeourfe to it oh every occafion, mak- 
ing the itK)ft remote and abfurd applications 
Moreover, infamy is a fentiraent regulated nei- 
ther by the laws nor by reafon, but entirely by 
opinion. But torture renders the vidira infa- 
mous, and therefore cannot take infamy away. 

Another intention of torture is,, to oblige 
the fuppofed criminal to reconcile the contradic- 
tions into which he may h^ye fallen, during his 
examination ; as V the dread of punifhmetit, the 
Uncertainty of his fate, the fciemnity of the 
court, the majefty of the judge* and the igno- 
rance of the aecufed, were not abundantly fuffi* 
cient to account for oontradiftion^ which are fti 
common to men, even m a Rate of tranquility $ 
and which muft neceflarily be multiplied by the 
fteiturbation of the mind of a man, entirely en- 
gaged in the thoughts of faVing himfelf from im- 
minent danger- 

f hi s infamous teft of truth is a remaining mo- 
nument of that antient and favage legiflation, in 
>hich trials by fife, by boiling water, or the un- 
certainty of combats, were called Judgments of 
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God i a* If the links of that eternal chain, wkofe? 
beginning is in the bread of the firft caufe of all 
things, could ever be difunited by the inftitution* 
of men* The only difference between torture, 
and trials by fire and boiling water, is, that the 
event of the firft depends on the will of the aeon 
fed j and of the fecond, on a fa& entirely phyfn 
cal and external : but this difference is apparent 
only, not real. A man on die rack, in the con-< 
vulfions of torture, has it as little in his power to 
declare the truth, as in former times, to prevent 
without fraud the effefts of fire, or of boiling 
water. 

Ever v aft of the will is invariably in propor* 
tion to the force of the impreffion of our fenfes* 
The impreffion of pain, then, 4 may increafe to 
fuch a degree, that occupying the mind entirely* 
it will compel the fufferer to ufe the fhorteft me* 
thod of freeing himfelf from torment." His an* 
fwer, therefore, will be an effeft, as neeeflary as 
that of fire or boiling water ; and he will accufe 
himfelf of crimes of which he is innocent, So 
that the very means employed to diftinguifh the 
innocent from the guilty, will moft effectually de- 
ftroy all difference between them. . 

- It would be fuperfluous to confinri thefe reflec- 
tions by examples of innocent perfons, who, from 
•the agony of torture, have cohfefled themfeves 
guilty: innumerable inftances may be found in 

all 
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ail nations, and in every age. How amazing, 
that mankind have always neglected to draw the 
natural conclusion! Lives thfere a man who, if he 
has carried his thoughts ever fo little beyond the 
neceflities of life, when he refte&s on fuch cruelty, 
is not tempted to fly from fociety, and return to 
his natural ftate of independance ? 

The refuU of torture, then* is a matter of cat 
culation, and depends op the conftitution* which 
differs in every individual, and is in proportion to 
•his ftrength and fenfibility ; fo that to difcover 
truth by this method is a problem which may be 
better folved by N a mathematician than a judge, 
and may be thus ftated. The force of tbemufcles> 
and the fenfibility . of the nerves of an innocent per- 
fan being givm^ it is required to find the degree of 
pain necejfary to make him confefs bimf elf guilty of a 

given crime. 

' ■ .- • • 

The examination of. the accused is intended 
to find out the truth ; but if this be difcovered 
with fo much difficulty in the air, gsfture and 
countenance of amanateafe, how can it appear 
in a countenance diftorted by the convulfions of 
\ortyre. Every violent a&ion deftroys thofe fmall 
alterations in the Features which fometihies dif- 
clofe the fentiments of the heart. 

These truths were known to the Roman kgik 
lators, afnongft whom, as I have already obferv- 
cd, fiaves only, who were not confidered as citi- 

E zens, 
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the truth y midft the tearing of your flejb and the 
dt/location of your bones. 

r . ... . • • . ' 

Torture is ufed to difcover, whether the- 
criminal be guilty of other crimes befides thofe of 
which ho is accufed* which, is equivalent to the 
following reafoning/ Thou art guilty of one crime, 
therefore it is poffible that thou mayeft have commit- 
ted a tboufarid others ; but the affair being doubtful, 
1 muft try it by my criterion of truth. The laws or- 
der thee to be tormented* becaufe thou art g'uiltyi 
becaufe thou mayft be guilty ', and becaufe I cbufe 
thou flwuldjl be guilty. 

Tor t u rb is ufe4 to make the criminal difco-* 
ver his accomplices * but if it has been dempnftra- 1 
ted that it is not a proper means of difcovering 
truth, how can it ferve to cftfcover the accompli-* 
ces, which is one of the truths required. Will 
not the man who accufes himfelf, yet more readi* 
ly accufe others? Befides, is it juft to torment one 
jtian for the crime of another ? May not die ac* 
complices be found out by the examination of thfc 
witnefles, or of the criminal; from the evidence* 
or from the nature of the crime itfelf* in fhort, 
by all the means that have been ufed to prove 
the guilt of the prifoner? The accomplices com*- 
monly fly, when their comrade is taken. The 
uncertainty of their fate condemns them to per* 
petual exile* and frees fociety from the danger of 
further. injury, whilft the punifliment of the cri- 
minal 
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initial, by. deterring others, anfwers the purpofe 
for which it w^s ordained, 



CHAP. XVII. ; 

Of pecuniary pmijhm$nt$* ' 

Ther e w^s a time when all punHhments were 
pecuniary. The crimes of the fubjedts were tlie 
inheritance of the prince, An injury done to fo- 
ciety was a favour to . the crown ; and thefove- v 
reign and magiftrates, thofe guardiaps of the pub- 
. lie fecurity, were interefted. in the violation of the 
laws. Crimes were tried, at that time, inarourt 
of Exchequer, and the caufe became a civil fuit 
between the perfbn accufed and the crown, The 
. magiftrate then had other powers than were necef- 
fary for the public welfare, and the criminal fuf- 
fered other punifhments than the neceffity of ex- 
, ample required. The judge was rather a collec- 
tor for the crown, an agent for the treafury, thap 
a prote&or and minifter of the laws. But, ac- 
cording to this fyftem, for a man to confefs him- 
felf guilty, was to acknowledge himfeif a debtor 
to the crown ;• which was, and is at prefent (the 
efFe&s continuing after the caufeshave ceafed> 
the intent of all criminal caufes. Thus, the cri r 
minal who refufes to confefehis crime though 
convidted by the moft undoubted proofs, will fuf r 
fax a lefs punilhment than if he ha4 cpnfefled; 
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and he will not be put to the torture to oblige 
him to confefc other crimes which he might have, 
committed, as he has not confeffed the principal, 
But the confeffion being oilce obtained, the judge 
becomes mafter of his body, and torments him 
with a ftudied formality, in order to fqueeze out 
of him all the profit poffible. Confeffion then, is 
allowed to be a convincing proof, efpecially when 
obtained by the force of torture ; at the fame 
time that an extrajudicial confeffion, when a mail 
is at eafe and under no apprehenfion, is not fuffici- 
ent for his condemnation. 

All enquiries, which may ferve to clear up 
the fa&, but which may weaken the pretentions 
of the crown, are excluded. It was not from 
companion to the criminal, or from confiderations 
of humanity, that torments were fometimes fp$- 
red, but out of fear of loofmg thofe rights which 
at prefent appear chimerical and inconceivable. 
The judge becomes an enemy to the accufed, to 
a wretch, a prey to the horrors of a dungeon, to 
/tortute, tq death, and an uncertain futurity, more 
terrible than all ; he inquires not into the truth of 
the faft, but the nature of the crime $ he lays 
fnares to mak°.him convift himfelf* he fears left 
he fhould not fucceed in finding him guilty, and 
left that infallibility, which every man arrogates 
to himfelf, fhould be called in queftion. It is in 
the power of the magistrate to determine, what 
evidence is fuffieient to fend a man to prifon; that 

he 
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fee may be proved innocent, he rriuft be fiippofed 
guilty. This is what is called an offenfive profe* 
cution; andfijchajre all criminal proceedings, in 
the eighteenth century, in all parte of our pdiifti- 
ed Europe. The true prpfecutjon, for infsrmaii^ 
on,, that is, an impartial enquiry into the fad, 
that which reaibn prefcribes, which military laws 
adopt, and which the Afiatic defpotinj allows in 
fijitfiof one fubjed againft another, is very little 
pradifed in any courts of juftice. What a laby- 
rinth of abfiirdities ! Abfurditie?, which will ap- 
pear inctedibie to happier pofterity . The philo- 
sopher only will be able to read, in the nature of 
man, the poffibility of there ever having been fuch 
i&fyftenv 

C H A F XVIIL 

» 

Of Oaths, 

There is a palpable contradidion between 
|he laws and the natural fentinients of mankind* 
in the cafe of oaths, which are adminiftred to a 
criminal to make him (peak the truth, when the 
contrary is his greateft intereft. As if 9. man 
£ould think himfelf obliged to contribute to his 
pwn definition ; and as if, when intereft fpeaks, 
religion was not generally filent j religion, which in 
, all ages hadi pf all other things, been moft com-: 
monly abufed; and indeed, upon what motive 
fhould it be refpeded by tiie wicked, when it has 
A E 4 .* J?een 
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been thus violated by thofe who were efteemed 
the wifeft of men ? The motives which religion op- t 
pofes to the fear of impending evil, and the" love 
of life, Are too weak, as they are too diftant, to 
make any impreflion on the fenfes. The affairs of 
the othet world are regulated by laws entirely 
different from thofe by which human affairs are 
directed ; why then fhould we endeavour to com- 
promife matters between them? Why ftiould a 
man be reduced to the terrible alternative, either 
of offending God, or of contributing to his own • 
immediate deftrudtion ? The laws which requirq 
an oatlr in fuch a cafe, leave him only the choice 
of becoming a bad chriftian, or a martyr. For 
this reafon, oaths become by degrees a mere 
formality, and all fen timents of religion, perhaps 
the only motive of honefty f in the greateft part 
of mankind,- are deftroyed. Experience proves 
their inutility : I appeal to every judge, whether 
he has ever known that an oath alone has brought 
truth from the lips of a criminal ; and reafon tfclls 
us, it muft be fo ; for all law are ufelefe, and- in 
Cpnfequence deftru&ive, which contradict the 
natural feelings of mankind. Such laws are like 
a dike, qppofed dire&ly to the courfe of the tor- 
rent j it is either immediately overwhelmed, or, 
by a whirl pool formed by itfelf, it is gradually 
undermined and deftroyed. 
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CHAP. XIX. 

Of the Advantage of immediate Punifhment. 

The more immediately after the commiffion 
of a crime, a punifhment is infli&ed, the more 
juft and ufeful it will be, It will be more juft, 
becaufe it fparesthe criminal the cruel and fuper- 
fluous torment of uncertainty, which increafes in 
proportion to the ftrength of his imagination 
and the fenfe of his weaknefs; and becaufe the 
privation of liberty, being a punilhment, ought 
to be* infli&ed before condemnation but for* 
as (hort a tijne as poffible. Imprifonment, ,1 
fay, being only the means of fecuring the perfon 
of the accufed until he be tried, condemned, or 
acquitted, ought not only to be of as fhort du- 
ration, but attended with as little feverity as pof- 
fiblel The time fhould be determined by the ne- 
ceflary preparation for the trial, and the right of 
priority^ the oldeft prifoners. The confinement 
ought not to be clofer than xequifite to prevent 
his flight,or his concealing the proofs of the crime : 
and the trial fhould be conduced with all poffi- 
ble expedition. Can there be a more cruel corf- 
traft than that between the indolence of a judge, 
and the painful anxiety of the accufed; the com- 
forts and pleafures of an infenfible magiftrate, and 
the filth and mifery of theprifoner?-In general, 
ps I ' have before obfe/ved, The degree of the pu- 

puni/bment, 
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nijbment, and the con/equences of a crime, ought to 
be Jo contrived* as to have tbe greateft pojjible effcft 
on others , with the leaft pojjible pain to tbe delin- 
quent. If ttyere be any Society in which this is not 
a fundamental principle, it is an unlawful (bciety ; 
for, mankind by their union, originally intended 
to fobjeft therpfelves to the leaft <e vils pofliWe, 

I An immediate punifhment is more ufeful - 9 be* 
C*ufe the finaller the interval, of time between the 
puniihment and the crime, the ftronger and more 
lading will be the aflbciation of the two ideas of 
Crime and Punijbmtnt \ fo that they may be confi* 
dered, one as the caufe, and the other as the unfc 
voidable and neceflary effect It is demonftrated, 
that the aflbciation of ideas is the cement which 
writes the fabric of the human intellect ; without 
which, pleafure and pain would be iimple and in- 
efFe&ual fenfations. The Vulgar, that is, all men, 
who have no general ideas, or univerfal principles^ 
aft in confequence of the moft immediate and fa- 
pi liar aflbciations-, but the more remote and com* 
jplex only prefent thenjfelves to the minds of thofe 
who are paffionately attached to a fingle objed j 
px to thofe of greater underftanding, who have 
Required an habit of rapidly comparing together a 
number of obje<£ls, and of forming a cqnclufion ; 
and the refult, that is, the a&ion in confequence, 
by thefe mean^, becomes lefs dangerous and un- 
certain. 
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It is then, of the greateft importance, that 
*he puniflunent fhould fucceed die crime as inv 
mediately as poflible, if we intend, that in the 
rude minds .of the multitude, the feducing pic- 
ture of the advantage arifing from die crinuv 
fliould inftantly awake the attendant idea of pi*r 
nifhment. Delaying the puniftiment ferves only 
tofeparate thefe two id£as; and thus affedts the 
minds of the fpedtator rather as being a terrible 
fight, than the neeeflary confequence of a crime 5 
the horro* of which ftiould contribute to heighten 
the idea of the puniftiment, 

TrtER e is another excellent method of ftrength- 
ening thife important connexion between the ideas 
of crime and puniftiment ; that is, to make the 
puniftiment as analogous as poflible to the nature 
of the crime-, in order that the puniftiment may 
lead the mind to confider the crime in a different 
point of view, from that, in which it was placed 
by the flattering idea of promifed advantages. 

Grimes of lefs importance are commonly pu«- 
niftied, either in the obfeurity of a prifon, or the 
criminal is tranfported^ to give by his flavery, 
^n example to focieties which he never offended \ 
an example abfolutelyufelefs,becaufe diftant from 
the place where the crime was committed. Men 
do not, in general, commit great crimes delibe- 
rately, but rather in a fudden guft, of paflion; 
•and they eommonly lcofc on the puniftiment due 

to 
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to a great crime as remote and improbable. The 
public punifliment therefore of fmall crimes, 
: will make a greater impreffion, and, by deterring 
men from the fmaller, will effectually prevent the 
greater. 



C H A P. XX. 

Of AEls of Violence. 

Some crimes relate to perfon, others to pros- 
per ty. The firft ought to' be punifhed corporally. 
% The great and rich ftiould by no means have it in 
their power to fet a price on the fecurity of the 
weak and indigent- fprthen, riches, which, un- 
: der the protedtion of the law6, are the reward of 
induftry, would become the aliment of tyranny. 
Liberty is at an end, whenever the laws permit, 
jhat, in certain cafes, a man may ceafe to be £ 
per/on, and become a thing. , Then will the pow- 
erful employ their addrefs, to feled from the va- 
rious combinations of civil fociety, all that is in 
their own favour. This is that magic art which 
transforms fubje&s intobeafts of burthen, an$i 
which, in the hands of the ftrong, is the chain di# 
Jbinds the weak and incautious. Thus it is, that 
in fome governments, where there is all die ap- 
pearance qf Liberty, tyranny lies concealed, an$ 
jnfinuates itfelf into fome negledted corner of die 
£onftitution ? where it gathers ffrength infenfibly. 

Mankind 
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Mankind generally oppofe, . with refolution, the; 
aflaults of barefaced and open tyranny ; but difre- 
gard the little infeft that gnaws through the dike, : 
and opens a fure, though fecret paflage to inunda- 
tion. 



CHAR XXI. 

i 

Of the Punijbtnent of the Nobles. 

* * ' * 

What puniftiments (hall be ordained for the 
nobles; whofe privileges make fo great a part of 
the laws of nations ? I do not mean to enquire 
Whether the hereditary di&in&lon between no- 
bles and commoners be ufeful in any government* 
or neceflary in a monarchy ; or whether it be true 
that they form an intermediate power, of ufe in. 
moderating the excefs of both extremes ; or whe- 
ther they be not rather flaves to their own body> 
and to others, confining within a very fmall circle 
the natural effedts and hopes of industry, like thofe 
little fruitful fpots, fcattered here* and there in 
the fandy defarts of Arabia; or whether it be true, 
that a fubordination of rank and condition is inevi- 
table or ufeful in fociety ; and if fo, whether this 
fubordination (hould not rather fubfift between 
individuals than particular bodies ; whether it 
ftiould not rather circulate through the whole bo- 
dy politic, than be confihfed to one part ; and ra-» 
ther than be perpetual, fhould it not be inceflantly 

^ produced 
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produced ind deftroyed. Be tHefe as they may* 
I aflert that the punifhment of a nobleman ihoujd 
in no wife differ from the loweft member of feci- 

Every lawful diftin&ion, either in hbnburs or 
riches, fuppofes previous equality founded ori 
the laws, on which all the members of fociety are 
confidered as being equally dependant. We 
Ihould fuppofethat men> in renouncing their natu- 
ral defpotifm, faid, the wifeft and moft induftrious 
among us jball obtain the, great eft honour s^ and his 
dignity Jball defcend to bis pofterity. *tbe fortu- 
nate, and bappyi may tope for greater honours* 
but let him not therefore be lefs dfraid than others, 
cf violating tbofe conditions, on which he is exalted. 
h is true indeed that no fuch decreed were evsf 
made in a general diet of mankind, but they exiflr 
in the invariable relations of things : nor do they 
deftroy the advantages, which are fuppofed to b6 
produced by the clafs of nobles, but prevent thd 
inconveniences ; and they make the laws refpedta-* 
bie by deftroying all hopes of impunity. 

It may be obje&ed, that the fame punifhment 
hifli&ed on a nobleman and a plebeian, becomes 
teally different from the difference of their educa- 
tion, and from the infamy it reflects on an illuftri-* 
ous family * but I anfwer, that punifhments are to 
be eftimated, not by the fenfibility of the crimi- 
nal, but by the injury done to fociety ; which in- 

1 jury 
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jury is augmented by the high rarik of the offeftd* 
cr» The precife equality of a puttifoftient eati 
never be more th^n external, a* 'it »;b ptfoporfi* 
on to the degree of fenfibility, which diflfeft in 
every individual The infamy of an innocent fa- 
mily may be eafily obliterated by foiiie public de- 
Ittonftration of favour from the fcvereign ; and 
forms have always mote influence than reafon oft 
the gating mulfitude. 



c^n a p. xxa 

Of Robbery. 

The punifhffi&it of robtfery fctf a&ompaiik 
ed wkh violence, fftould be pecuniary. He who 
tendeavoufs to enrich hlittfeif with the property of 
another, ftiould be deprived of part of his own- 
But this crime, alas ! is commonly the effedfc df 
hiifery and delpair; the Grime of ' that unhappy 
part of mankind, to whom the right of exclufive 
property (a terrible, and perhaps unneceflary right) 
has left but a bare exiftenee. Befides, 4s pecuni- 
ary punifhm^nts may increafe the number of rob^ 
bers, by increafing the number of poor, and may 
deprive an innocent family of fubfiftence, thd 
moft proper punifhment wilj be that kind of fla» 
very, which alone can be called juft ; that i^ 
which makes ,the fociety, for a time, abfo^ite rriafc 
ter of the perfon and labour of (he criminal, in 

order 
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order to oblige him to repair by this dependant^ 
the unjuft defpotiftn he ufurpedg&ver the property 
of another, and his violation of the focial com- 
pact. 

* • 

Whek robbery is attended with violence j cor- 
poral puniftiment fhould be added to flavery; 
Many writers have (hewn the evident difordef 
which muft arife from not diftinguiftvng the pu- 1 
.nifhment due to robbery with violence, and that 
dife to theft, or robbery committed with dexte- 
rity, abfiirdly making a furti of money equivalent 
to a man's life. But it can never be fuperfluous 
to repeat again and again jhofe truths of which 
mankind have not profited ; for political machines 
preferve their motion much longer than others, 
and receive a new impulfe with more difficulty* 
Thefe crimes are in their nature abfolutely differ 
rent, and this axiom is 4s certain in politics, as * 
in mathematics, that between qualities of differ 
rent natures, there can be no funilitude. 

C HA R XXIHi 

• * 

Of infancy, conjidered as a Punifhment. 

Those injuries, whidi afifeft the honour, that 
fs, that juft.portion bf efteem which every citi-^ 
sen has a right to expert from others, fhould be 
puniftied with infaiiiy. Infamy is a mark of the 
public difapprobation f which deprives the obje<ft 
of all confideration in the eyes of his fellow citi- 
zens* 
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zens, of the confidence of his country, and of 
that fraternity which exifts between members of 
the feme fociety. This is not always in the pow- 
fer of the laws. It is iieceflary that the infamy 
infli&ed by the laws fhould be the fame with 
that which refiilts from the relations of things, 
from uni verfal morality, or from that particular 
fyftem, adopted by the nation, arid the laws, 
which governs the opinion of the vulgar. If, on 
the contrary, one be different from the other, 
either the laws will no longer be refpedted, or the 
received nojions of morality and probity will va- 
nifti, in fpite of the declamations of moralifts, 
which are always too weak to refift the force 1 of 
example. If we declare thofe adtions infamous, 
, which are in themfelves indifferent, we leffen the 
infamy of thofe which are really infamous. 

The punifhment of infamy fhould not be too 
frequent, for the power of opinion gnows weaker 
by repetition; nor fhould it be inflidted on a num- 
ber of perfons at the fame time, for the infamy 
of many, refolves itfelf into the infamy of none. 

r 

Painful and corporal punifhments fhould ne- 
ver be applied to fanaticifm; for being founded 
on pride, it glories in perfecution. Infamy and 
ridicule only fhould be employed againft fanatics • 
if the firft, their pride will be over-balanced by the 
pride of the people; and we may judge of the pow- 
er of the fecond, if we confider that even truth is 

F obliged 
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obliged to fummon all her force, when attacked 
by error armed with ridicule. Thus by oppoflng 
ope paflion to another, and opinion to opinion, a 
wife legiflator puts an end to the admiration of 
the populace, occafioncd by a falfe principle, the 
original abfurdity of which is veiled by feme well- 
deduced confequence^ 

This is the method to avoid Confounding the 
immutable relations of things, or opposing na- 
ture, whofe a&ions not being limited by time, 
but operating irtceflantly, overturn and deftroy 
all thofe vain regulations which contraditt her 
laws. It is not only in the fine arts, that the imi- 
tation of nature is the fundamental principle; it 
is the farrte in (bund policy, which is no other than 
the art of uniting, and directing to the feme end, 
the natural and immutable fentiments of man- 
kind. 4 



C HAP. XXIV. 

Of Idknefs. 

A wise gpveniment wjll not fufter, in the 
midfl of labour and ipduftry, that kind of politi- 
cal idlenefs, which is confounded, by rigid de- 
claimed, with the leifure attending riches acquir- 
ed by induftry, which is of ufe to an increafmg 
fociety, when confined within proper limits. I 

call 
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call thofe politically idle, who neither contribute 
to the good of fociety by their labour, nor their 
riches; who continually accumulate, but never 
ipend ; who are reverenced by the vulgar with 
ftupid admiration, and regarded by the wife 
with difdain; who, being vi&ims' to a monaftic 
life, and deprived of all incitement to that a&ivity 
which is neceflary to preferve, or increafe its com- 
forts, devote all theft vigour to paffions of the 
ftrongeft kind, the paffions of opinion. I call not 
him idle, who enjoys the fruits of the virtues, or 
vices of his anceftors, and in exchange for his 
pleafures, fupports the induftrious poor. It is not 
then the narrow virtue of auftere moralifts, but 
the laws, that Ihould determine,, what fpecies of 
jdlenefs deferves punifhment. 



C H A P. XXV, 

Of Banijbment) and Confif cation. 

He who difturbs the public tranquillity, who 
does not obey the laws, who violates the conditi- 
ons on which men mutually fupport and defend 
each other, ought to be excluded from fociety, 
that is, banifhed. 

It feems, as if baniftiment Ihould be the pu- 
nifhment of thofe,' who being accufed of an atro- 
cious crime, are probably, but not certainly, 

F 2 guilty. 
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guilty. For this purpofe would be required a law,, 
die leaft arbitrary, and the mod precife poffible ; 
which iliould condemn to banilhment, thofe who 
have reduced the community to the fatal alterna- 
tive, either of fearing or punifhing them unjuftly ; 
liill, however, leaving them the facred right of 
proving their innocence. The reafbns ought to 
be ftronger for banifhing a citizen than a ftranger, 
and for the firft accufation, than for one who hath 

been often accufed. 

# 

Should the perfbn, who is excluded for ever 
from fociety, be deprived of his property ? This 
queftion may be confidered in different lights. 
The confifcation of effe&s, added to banifhment, 
is a greater puniftiment, than banifhment alone ; 
there ought then to be fome cafes, in which, ac- 
cording to the crime, either the whole fortune 
fhould be confifcated, or part only, or none at all. 
The whole fhould be forfeited, when the law, 
which ordains banifhment, declares at the lame 
time, that , all .connections, or relations between 
the fociety and the criminal, are annihilated. In 
this cafe, the citizen dies ; the man only remains, 
and with refpett to a political body, the death of 
the citizen fhould have the fame confequences 
with die death of the man. It feems to follow 
then, that in this cafe, the effefts of the crimi- 
nal fhould devolve to his lawful heirs. But it is 
not on account of this refinement that I difapprove 
of confifcations. If fome have infilled, that they 

were 
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were a reftraint to vengeance, and the violence of 
particulars, they have not refle&ed, that though 
pimifliments be produ&ive of good, they are not, 
on that account morejuft; tobejuft, theymuft 
be neceflary. Even an ufeful injuftice can never 
be allowed by a legiflator, who means to guard 
againft watchful tyranny ; which, under the flat- 
tering pretext of momentary advantages, would 
eftablifh permanent principles bf deftru&ion, and 
to procure the eafe of a few in a high ftation, 
WQuld draw tears from thoufands 6f the poor. 

The law which ordains confifcations, fets a 
pries on the head of the fubjeft, with the guilty 
punifties the innocent, and by reducing them to 
indigence and defpair, tempts them to become 
criminal. Can there be a more melancholy fpec- 
"tacle, than a whole family, overwhelmed with 
infamy and mifery, from the crime of their chief? 
a crime, which if it had been poffible, they were 
reftrained from preventing, by that fubmiflion 
which the laws themfelves have ordained. 



CHAP. XXVI. 

Of the Spirit of Family in States. 

It is remarkable, that many fatal afts of injuf- 
tice have been authorifed and approved, even by 
ihe wifefl: and ipoft experienced men, in the 

F ' freed 
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freeft republics. This has being owing to their 
having confidered the ftate, rather as a fociety of 
families, than of men. Let us fuppofe a nation 
compofed of an hundred thoufand men, divided 
into twenty thoufand families of fivcperfbns each, 
including the head or mailer of the family, its 
reprefentative. If it be an aflbciation of families, 
there will be twenty thoufand men, and eighty 
thoufand flaves ; if of men, there will be an hun-* 
dred thoufand citizens, and not one flave. In the 
firft cafe, we behold a republic, and twenty 
thoufand little monarchies, of which the heads 
are the fovereigns* in die fecond, the fpirit of li-» 
berty will not only breathe in every public place 
of the city,, and in the aflemblies of the nation, 
but in private houfes,* where men find the greateft 
part of their happinefs, or mifery.. As laws and 
cuftoms are always the effedt of the habitual fen- 
timents of the members of a republic, if the fo- 
ciety be an aflbciation of the heads of families^ 
the fpirit of monarchy will gradually make its 
way into the republic itfelf, as its effefts will only 
be reftrained by the oppofite interefts of each, 
and not by an univerfal fpirit of liberty and equa- 
lity. The private ffcirit of family is a fpirit of 
minutenefs, and confined to little concerns. Pub- 
lic fpirit, on the contrary, is influenced by gene- 
ral principle* and from fadts deduces general 
rules of utility to the greateft number. 

• In a republic of families, the cbjktrcn remain un-r 

de* 
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der theauthority of the father, as long as he lives, 
and are obliged to wait until his death for an ex- 
fftfcnce dependant on the laws alone. Accuftomed 
ta kneel and tremble in their tender years, when /' 
their natural fentiments were iefs reftrained by 
that caution, obtained by experience, which is 
called moderation, how Should they relift thofe 
obftades, which vice always oppofes to virtue, in 
the languor and decline of age, when the deipair 
of reaping the fruits is alone fufficient to damp the 
vigour df their resolutions? 

In a republic, where every man is a citizen, 
family Subordination is not the effect of compuk 
fion, but of contract; and« the fons difengaged 
from the natural dependance, which the weak- < 
nds of infancy and the neceffity of education re- . 
quired, become free members of fociety, but re- 
main firbjed to the head of the family for dieir 
own advantage, as in the great fociety. 

In a republic, of families, the young people, 
that is the moft numerous, and moft ufeful part 
of the nation, are £t the difcretion of their fathers : 
in a republic of men, they are attached to their 
parents by no other obligation, than that facred 
and inviolable one of mutual afliftance, and of. 
gratitude for tjie benefits they have received * a 
fcntiment, deftroyed not fb much by the wicked- 
nefs of the human heart, as by a miftaken fub- 
je&ion, prefcribed by the laws, 

F 4 Thjss* 
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These contradi&ions between the laws of fa^ 
milies, and the fundamental laws of a ftate, is 
the fource of many others between public and 
private morality, which produce a perpetual 
conflict in the mind. Domeftic morality infpires 
lubmiffion and fear : the other, courage, and li- 
berty. That inftru&s a man to confine his bene- 
ficence to a finall number of perfons, not of 
his o.wn choice ; this, to extend it to all mankind \ 
that commands a continual facrifice of "himfelf to 
a vain idol, called die good of the family , which is 
often no real good to any pne of thofe who com- 
pofe it ; this, teaches him to confider his own ad-? 
vantage without offending the laws, or excites 
him to facrifice himfelf for the good of his country, 
by rewarding him beforehand with the fanaticifm 
it infpirep. Such contradidtions are the reafoij 
that men negledl the purfuit of virtue, which they 
can hardly diftinguifh midft the obfcurity anc} 
confufion of natural and moral objetts. How fre- 
quently are men, upon a retrofpedtion of their 
a&ions, aftonifhed to find themfelyes dilhoneft ?. 

In proportion to the increafe of foeiety, each 
fnember becomes a (mailer part of the whole ^ 
and the republican fpirit diminifhes in the fame 
proportion, if neglefted by the laws. Political 
focieties, like the human body, have their limits 
circumfcribed, which they cannot exceed without 
difturbiDg their oeconomy. It feeems as if the 

greatnefe 
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greatnefs of a ftate ought to be inverfely as the 
fenfibility and activity of the individuals ;. if cm 
the contrary, population, and adtivity increafe in 
the feme proportion, the laws will with* difficulty 
prevent the crimes arifing from the good they 
have produced. An over-grown republic can 
only be faved from cjefpotifm, by fub-dividing it 
into a number of confederate republics. But how 
is this practicable ? By a defpotic dictator, who, 
with the courage of Sylla y has as much genius for 
building up, as that Roman had for pulling down. 
If he be an ambitious man, his reward will be 
immortal glory ; if a philofopher, the bleflings of 
his fellow-citizens will fufficiently confole him for 
the lofs of authority, though he fhould not be , 
infenfible to their ingratitude. 

In proportion as the fentiments, which unite us 
to the ftate grow weaker, thofe which attach us 
to the obje&s which more immediately (unround 
us grow ftronger* therefore, in the moftdefpo-r 
tic government, friendfhips are more durable, 
and domeftic virtues (which are always of the 
lowed clafs) are the molt common, or the only 
virtues exifting. Hence it appear^ how confined 
have been the views pf the greateft number of 
legators. '. 



CHAP. 
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CHAP. xxvn. 

Of the Mildncfs of Puniflments. 

The courfe of my ideas has carried me away 
from my fubjeft, to the elucidation of which I 
now return. Crimes are more effectually pre- 
vented by the certainty, than the feverity of ptr- 
nifliment. Hence in a magiftrate, the neceffity 
of vigilance, and in a judge, of implacability, 
which that it may become an ufeful virtue, 
fhould be joined to a mild legiflation. The cer- 
tainty of a fmall puniftiment will make a ftrong- 
er impreffion, than the fear of one more fevere, 
if attended with the hopes of efcaping ; for it- is 
the nature of mankind to be terrified at the ap- 
proach of the fmalleft inevitable evil, whilft hope, 
the bell gift of heaven, hath the power of difpel- 
ling the apprehenfion of a greater ; efpecially if 
fupported by examples of impunity, which weak- 
nefe, or avarice too frequently aflbrd. 

If p.unifhments be very fevere, men are natu- 
rally led to the perpetration of other crimes, to 
avoid the puniftiment due to the firft. The coun- 
tries and times mofl notorious for feverity of pu- 
niftiments, were always thofe in which the moft 
bloody and inhuman adlions and the moft'atroci- 
ous crimes were committed ; for the hand of the 
I^giflator and the afTaflin were directed by the 

fame 
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fame fpirit of ferocity ; which, on the throne, 
didated laws of iron 10 flavcs and favagcs, and in 
private mitigated the fobjeft to fecrificc one ty* 
rant, to make room for another. 

In proportion as punifhments become more 
cruel, die rtiinds of men, as a fluid rifes to the 
fame height with that which furrounds it, grow 
hardened and infenfibte; and the force of the 
pallions ftill continuing, in the fpace of an hun- 
dred years, the wheel terrifies no more than for* 
merly the prifon. That a punifhment may pro- 
duce the effeft required, it is fufficient that the 
evil it occafions fhould exceed the good expected 
from the crime ; including in the calculation the 
^eftainty of the punifhment, and the privation 
of the expedted advantage. All feverity beyond 
this, is fuperfluous, and therefore tyrannical, 

Men regulate their condudt by the repeated 
impreflions of evils they know, and not by thofe 
with which they are unacquainted. Let us, for 
example, fuppofe two nations, in one of which 
the greateft punilhment is, perpetual flavery, and 
in the other, the wheel I fay, that both will in- 
fpire the fame degree of terror ; and that there 
can be no reafon&for encreafing the punifhments 
of the firft, which are not equally valid for aug- 
menting thofe of the fecond, to more lafting and 
more ingenious modes of tormenting ; and fo on N 
fo the molt exquifite refinementsof a fcience too 

well known to tyrants, 

There 
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There are yet two other cohfequences of cru- 
el puniftiments, % which counter-a6t the purpofe of 
their inftitution, . which was, to prevent crimes. 
Thtfirft arifes from the impoffibility of eftablifh- 
ing an exadt proportion between the crime and 
punifhment, for though ingenious cruelty hath 
greatly multiplied the variety of torments, yet 
the human frame can fiiffer only to a certain de- 
gree^ beyond which it is impoflible to proceed, 
be the enormity of the crime ever fo great. The 
fecond confequence is, impunity. Human nature 
is limited no lefs in evil than in good. Exceffive 
barbarity can never be more than temporary ; it 
being hnpoflible that it fhould be fupported by a 
permanent fyftem of legiflation ; for if the laws 
be tao cruel they muft be altered, or anarchy and 
impunity will fucceed. 

Is it poffible, without ftiuddering with horror, 
to read in hiftory of the barbarous and ufelefs tor- 
ments that were coolly invented and executed by 
men who were called fages ? Who does not trem- 
ble at the thoughts of thoufands of wretches, 
whom their mifery, either caufed or tolerated by 
the laws, which favoured the few and outraged 
the many, had forced in defpair to return to a 
ftate of nature ; or accyfed of impoflible crimes, 
the fabric of jgnorance and fuperftition ; or guil- 
ty only of having been faithful to their own prin- 
ciples; who, I fay, can without horror, think 

of 
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of their being torn to pieces with flow and ftudi- 
ed barbarity, by men endowed' with the fame 
paflions and the fame feelings? A delightful 
fpedtacle to a fanatic multitude.! 



C H A P. XXVIII. 

Of the Punijbtnent of Death. 

The ufelefs profufion of puniftiments, which 
has never made men better, induces me to en- 
quire, whether the punifliment of death be really 
juft or ufeful in a well-governed ftate? What 
right, I alk, have men to cut the throats of their 
fellow-creatures ? Certainly not that on which the 
lovereignty and laws are founded. The laws, as 
I have faid before, are only the fum of the final- 
left portions of the private liberty of each indi- 
vidual, and reprefent the general will, which is 
the aggregate of that of each individual. Did 
any one ever give to others the right of taking 
away his life ? Is it poffible, that in the fmalleft 
portions of the liberty of each, facrificed to the 
good of the public, can be contained the greateft 
of all good, life ? If it were fo, how lhall it be 
reconciled to the maxim which tells us, that a 
man has no right to kill himfelf ? Which he cer- 
tainly muft have, if he could give it away to an- 
other. 

1 
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B* r the ptmHhment of death k not an thorifed 
bf any right; for I have demonftratcd that no 
foch right exifts. ft is therefore a war of a 
whole nation againft a citizen, whofe deftrudtion 
they confider as neceflary, or ufeful to the gene- 
ral good. But if lean rarther demonstrate, that 
it is neither neceflary nor ufeful y I (hall have gain- 
ed the caufe of humanity. 

The death of a citizen eannot be neceflary, 
but in one cafe. When, though deprived of his 
liberty, he has fuch power and connexions as may 
endanger the fecurity of the nation ; when his 
exiftence may produce a dangerous revolution in 
the eftablifhed form of government. But even 
Hi this cafe, it can only be neceflary, when a na- 
tion is on the verge of recovering or lofing its li- 
berty ; or in times of abfolute anarchy, when the? 
difbrders themfelves hold the place of laws. But 
in a reign of tranquility ; in a form of govern- 
ment approved by the united wifhes of the na- 
tion ; in a ftate well fortified from enemies with- 
out, and fopported by ftrength within, and opi- 
nion, perhaps mofe efficacious ; where all power 
is lodged in the hands of the true ibvereign * 
where riches can purchafe pleafures and not au- 
thority, there can be no neceflity for taking away 
, the life of a fubjeft. 
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If the experience of all ages be not fufficient to 
prove, that the punifhment of death has never, 
prevented determined men from injuring fociety ^ 
if the example of the Romans ; if twenty years 
reign of Elizabeth, emprefs of Ruffia, in which 
(he gave the fathers of their country an example . 
tfiore illuftrious than many conquefts bought with 
blood ; i£ I fey, all this be not fufficient to per- 
fuade mankind, who always fufpedt the voice of 
rcafon, and who chufe rather to be led by autho- 
rity, let ua confult human nature in proof of my 
aflertion. 

It is not the intenfenefi of the pain that ha* 
the greateft effeft on the mind, but its continu- 
ance ; for our ferifibility is more eafily and rf?ore 
powerfully affected by weak but repeated imprek 
Cons, than by a violent, but momentary; im- 
pulfe. The power of habit is univerfal over eve- 
ry fenfible being. * As it is by that we learn to 
{peak, to walk, and to fatisfy our neceffities, fo 
the ideas of morality are Ttamped on our minds 
by repeated impreffions. The death of a crimi- 
nal is a terrible but momentary fpedtacle, and 
therefore a lefe efficacious method of deterring 
others, than the continued example of a man de- 
prived of his liberty, condemned, as a beaft of 
burthen, to repair, by his labour, the injury he 
has done to fociety. If I commit fucb a crime* 
j&ys the fpettator to himfelf, I /ball be reduced to 

that 
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that miferable condition for the reft of my life, A 
much more powerful preventive than the fear of 
death, which men always behold in diflant obfcu- 
rity. 

The terrors of death make fo flight an impref- 
fion, that it has not force enough to withftand the 
forgetfulnefs natural to mankind, even in the mbft 
eflential things ; efpecially when aflifted by the 
paflions. Violent impreflions furprize us, but 
their effedt is momentary ; they are fit to produce 
thofe revolutions which inftantly transform a com- 
mon man into a Lacedemonian or a Perfian ; but 
in a free and quiet government they ought to be 
rather frequent than ftrong. 

The execution of a criminal is, to the multi- 
tude, a fpedtacle, which in fome excites compaf- 
fion mixed with indignation. Thefe fentiments 
occupy the mind much more than that falutary 
terror which the laws endeavour to infpire; but 
in the contemplation of continued fuffering, ter- 
ror is the only, or at leaft the predominant fen- 
fotion. The feverity of a punifhment fhould be 
juft fufficient to excite compaffion in the fpe&a- 
tors, as it is intended more for them than for the 
criminal. 

A punishment, to bejuft, fhould have only 
that degree of feverity which is fufficient to deter 
others. Now there is no man, who upon the 
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leaft reflection, would put in competition the to- 
tal and perpetual lofs of his liberty, with the 
greateft advantages he could poflibly obtain in 
confequence.of a crime. Perpetual flavery then, 
has in it all that is neceflary to deter the mod har- 
dened and determined, as much as the punifli- 
ment of death* I fay it has more. There are 
many who can look upon death with intrepidity 
and firmnefs ; fome through fanaticifm, and 
others through vanity, which attends us even to 
the grave ; others from a defperate refolution, ei- 
ther to get rid of their mifery, or ceafe to live : 
but fanaticifm and vanity forfake the criminal in 
flavery, in chains and fetters, in an iron cage ; 
and defpair feems rather the beginning than the 
end of their mifery. The mind, by colledting 
itfelf and uniting all its force, can, for a moment 
repel aflailing grief ; but its moft vigorous efforts 
are inefficient to refift: perpetual wretchednefs. 

In all nations, where death is ufed as a punifh- 
ment, every example fuppofes a new crime com- 
mitted* Whereas in perpetual flavery, every cri- 
minal affords a frequent and lafting example ; and 
if it be neceflary that men (houJd often be wit- 
nefles of the power of the laws, criminals (hoiild 
often be put to death ; but this fuppofes a fre- 
quency of crimes; and from hence this punifh- 
ment will ceafe to have its efFeft, fb that it mud 
be ufeful and ufelefs at the fame time, 

G I SHALL 
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I sh^ll be told, that perpetual flavery is as 
painful a punifhment as death, and therefore as 
cruel. . I anfwer, that if all die miferabte mo- 
ments in the life of a Have were collected into one 
point, it would be a more cruel punifliment than 
any other ; but thefe are fcattered through his 
whole life, whilft the pain of death exerts all its 
force in a moment. There is alfo another advan- 
tage in the punifhment of flavery, which is, that 
it is more terrible to the fpe&ator thati to the 
fufferer himfelf; for the fpe&ator confiders the 
fum of all his wretched .moments, whilft the fuf- 
ferer, by the mifery of the prefent, is prevented 
from thinking of the future. All evils are in- 
creafed by the imagination, and the fufferer finds 
refources and confolations, of which the fpe&ators 
are ignorant ; who judge by their own fenfibility 
of what pafles in a mind, by habit grown callous 
to misfortune. 

Let us, for a moment, attend to the reafoning 
of a robber or afTaffin, who is deterred from viola- 
ting the laws by the gibbet or the wheel. I am fen- 
fible, that to develop the fentimems of one's own 
heart, is an art which education only can teach'* 
but akho' a villain may not be able to give a clear 
account of his principles, they neverthelefs influ- 
ence his conduct. He reafons thus. " What are 
" thefe laws, that I am bound to refpe£t> which 
iC make fo great a difference between me and a 
" rich man ? He refufes me the farthing I afk of ' 

" him, 
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4c him, and excufes himfelf by bidding me have 
" recourfe to labour, with which he is unac- 
quainted. Who made thefe laws ? The rich 
^nd the great, who never deigned to vifit the 
miferable hut of the poor ; who have never 
feen him dividing a piece of mouldy bread, 
" amidft the cries of his famiftied children and 
*' the tears of his wife* Let us break thofe ties, 
fatal to the greateft part of mankind, and only 
ufeful to a few indolent tyrants* Let us attack * 
injuftice at itfc fource* I will return to my na- 
tural ftate of indej>endanee. I (hall live free 
and happy on the fruits of my courage and in* 
duftry. A day of pain and repentance may 
" come, but it will be (hort ; and for an hour of 
u grief I fhall enjoy years of pleafure and liber- 
*' ty* King of a (mall number, as determined 
" as myfelfi I will correft the miftakes of for- 
u tune ; and I (hall fee thofe tyrants grow pale 
" and tremble at the fight of him, whom with 
infulting pride, they would not fuffer to rank 
with their dogs and horfejs. 
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Religion then prefents itfelf to the mind of 
fhislawlefs villain, and promifinghim almofta 
certainty of eternal happinefe upon the eafy terms 
of repentance, contributes much to leflen the hor- 
ror of the laft fcene of the tragedy. 

But he who forefees, that he muft pais a great 
number of years, even his whole life, in pain and 

Ga flavery 
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ftavery ; a flave to thoie laws by which he was 
protected ; in fight of his FellbW citizens, with 
whohi he lives in freedom atid fociety ; mikes an 
ufefiil comparifbn between thofe evils, the uncer- 
tainty of his fuccefe,. ind the fcortnefs of the 
time in which hfe fhall enjoy the fniits of his 
tranfgreffion. Thfe exahiple of thofe wretches con- 
tinually before his eyes, makes a much greater im- 
prefficn on him than a punifhment, which inftead 
of correcting, makes him more obdurate. 

The punifhment of death is pef&teiotis to foci- 
ety, from the example of batbarity it affords. If 
the paffions, or the neceffity of war, hav^e taught 
men to ihed the blood of theft felloW-creatures,the 
laws, which ate intended to moderate the feroci- 
ty of mankind, ihould not increafe it by exam- 
ples of barbarity, the more horrible, as this pu- 
nifhment is ufually attended with formal pagean- 
try. Is it not abfurd, that tlje laws, which deteft and 
punifh homicide, fhould, in order to prevent mur- 
der, publicly commit murder themfelves ? What 
are the true and moft ufeful laws ? Thofe com- 
padls and conditions which all would propofe and 
cbferve* in thofe moments when private intereft 
is filent, or combined with that of the public. 
What are the natural fentimerits of every perfon 
concerning the punifhment of death ? We may 
read them in the contempt and indignation with 
which every one looks on the executioner, who 
is neverdielefs an innocent executor of the public 
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will 5 a good citizen, who contributes to the ad- 
vantage of fociety j tfre inftrqmpnt of the gpne^ 
rat fecurity within, as good fokjieis are without. 
What then is the origin of this contradi&ion ? 
Why is this fejitii#ent pf mankind indelible, tp 
the fcandal of reafqn ? It is, th*it in a fecret cor- 
ner of the mind, in which the original impreffi- 
ons of nature are ft ill preferred, men difcovcr a 
fenfiment which tells them, that their live§ l are 
not lawfully in the power of any one, but of that 
aeceflity only, which with its- irpn fcepter rules 
theuniverfe. 

What mufl men think, when they fee wife 
magistrates and grave minifters of juftice, with, 
indifference and tranquility, dragging a criminal 
to death, and whilft a wretch trembles with ago- 
ny, expediing the fatal ftroke, the judge, who 
has condemned him, with thecoldeft infenfibility, 
and perhaps with no fmall gratification from the 
exertion of his authority^ quits his tribunal to en-. 
joy the comforts and pleafures of life ? They will 
fay, " Ah! thofe cruel formalities of juftice ajce 
" a cloak to tyranny, they are a fecret language, 
" a folemn veil, intended to conceal the fword by 
" which we are fasrificed to the irifatiable idol of 
" defpotifm. Murder, which they would repre-* 
" fent to us as an horrible crime, we fee pra&if- 
" eel by them without repugnance, or-remorfe, 
44 Let us follow their example, A violent death 
44 appeared terrible in their defcriptiojis, hut we 
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*' fee that it is the affaii 4 of a moment It will 
" be ftill leis terrible to him, who not expedting 
" it, efcapes almoft all the pain." Such is the 
fatal, though abfurd reafoning of men who are 
difpofed to commit crimes ; on whom the abufe 
of religion has more influence* than religion itfelf. 

If it be obje&ed, that almoft all nations in all 
ages have punifhed certain crimes with death, I 
anfwer, that the force of thefe examples vanifties 
when oppofed to truth, againft which prefcripti- 
on is urged in vain. The hiftory of mankind is 
aft immenfe fea of errors, in which a few obfcure 
truths may here and there be found. 

But human facrifices have alfo been common 
in almoft all nations. That fome focieties only, 
either few in number, or for a very fhort time, 
abftained from the punifhment of death, is rather 
favourable to my argument; for fuch is the fate 
of great truths that their duration is only as a 
flafh of lightning in the long and dark night of 
error. The happy time is not yet arrived, when 
truth, as falftiood has been hitherto, (hall be the 
portion of the greateft number. 

I am fenfible that the voice of one philofopher 
is too weak to be heard amidft the clamours of a 
multitude, blindly influenced by cuftom; but 
there is a fmall number of fages, fcattered on 
the face of the earth, who will echo to me from 
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the bottom of their hearts ; and if thefe truths 
(hould happily force their way to the thrones of 
princes, be ft known to them, that they come at- 
tended with the fecret wifhes of all mankind ; and 
tell the (gyereign who deigns them a gracious re- 
ception, that his fame (hall outfhine the glory of 
conquerors, and that equitable pofterity will ex- 
alt his peace&il trophies above thofe of a Titus, 
an Antoninus or a Trajan. 

How happy were mankind, if laws were now 
to be firft formed * now that we fee on the thrones 
of Europe, benevolent monarchs, friends to the 
virtues of peace, to the arts and fciences, fathers 
of their people, though drowned yet citizens; the 
increafe of whofe authority augments the happi- 
nefs of their fiibjedts, by deftroying that interme- 
diate dfe(potifm, which interfcepts the prayers of 
the people to the throne. If thefe humane prin- 
ces have differed the old laws to fubfift, it is 
doubtlefs, becaufe they are deterred by the num- 
berlefs obftacles, which oppofe the fubverfion of 
errors eftablifhed by the fandtion of many ages ; 
and therefore every wife citizen will wifh for th? 
increafe of their authority. t 
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C H A P. XXIX. 

» 

Of Imprifonment. 

That a magistrate, the executor of the laws, 
fhould have a power to imprifon a citizen, to de- 
prive the man he hates of his liberty ^on frivo- 
lous pretences, jand to leave his friend unjpunifhed, 
notwithstanding the ftrongeft proofs of his guilt, 
is an error as common, as it is contrary to the 
end of fociety, which is perfonal fecurity. 

Imprifonment is a punifhment; which differs 
froth all others in this particular, that it necefTarily 
precedes convidtion ; but this difference does not 
deftroy a -circumftance, which is eflential, and 
common to it with all other punifhments, viz. 
that it fhould never be inflidted, but when ordain-* 
ed by the law. The law fhould therefore deter* 
mine the* crime, the prefumption, and the evi- 
dence fufficient to fiibjedt the accufed to imprifon- 
ment and examination. Public report, his flight, 
'" his extrajudicial confeffion, that of an accomplice, 
menaces, and his conftant enmity with the per-^ 
fon injured, the circumftances of the crime, and 
fuch other evidence, may be fufficient to juftify 
the imprifonment of a citizen. But the nature 
of jhi^ evidence fhould be determined by the laws, 
and not by the magiftrates, whofe decrees are al- 
aways contrary to political liberty, when they 
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are not particular applications of a general max- 
im of the public code. When punifhm&its be- 
come lefs horrible ; when companion and huma- 
nity (hall penetrate the iron gates of dungeons, 
and diredt the obdurate and inexorable minifters i 
of juftice, the laws may then be fetisfied with 
weaker evidence for imprifoiunent. . ' 

1 

A perfon accufed, imprifbned, tried and ac- 
quitted, ought not to be branded with any degree 
of infamy. Among the Romans, we' fee that 
many, acctffed of very great crimes and after- 
wards declared innocent, were refpe&ed by the 
people and honoured with employments in the 
ftate. But why is the fate of an innocent perfoa 
fb different in this age ? It is, becaufe the pre- 
fent fyftem of penal laws prefents to our minds . 
an idea of power rather than of juftice. It is, 
becaufe the accufed arid convifted are thrown in- 
difcriminately into the fame prifon ; becaufe im- 
prifonment is rather a punifhrnent, than a means 
of fecuring the perfon of the accufed; and be- 
caufe the interior power, which defends the laws, 
and the exterior, which defends the throne and 
kingdom are feparate, when they fhoijld be unit* 
ed. If the firft were (under the common autho- 
rity of the laws) combined with the right of judg- 
ing, but not however immediately dependant on 
the magiftrate, the pomp that attends a military 
corps, would tak$ off the infamy ; which, like all 
popular opinions, is more attached to the manner 
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and form, than to the thing itfelf ; as may be 
feen in military imprifonment, which, in the com- 
mon opinion, is not fo dilgraceful as the civil 
But the barbarity and ferofcity of our anceftors 
the hunters of the north, ftill fubfift among the 
people, in our cuftoms and our laws, which are 
always feveral ages behind the attual refinements 
of a nation. 



CHAR XXX. 

Of Profecution and Prefcription,* • 

The proofs of the crime being obtained, and 
the certainty of it determined, it is neceffary 
to allow the criminal time and means for his jus- 
tification ; but a time fo fhort, as not to diminifh 
that promptitude of puniftiment, which, as we 
have (hewn, is one of the moft powerful means 
of preventing crimes. A miftaken humanity 
may objedt to the fhortnefs of the time, but the 
force of the objection will vanifli, if we confider 
that the danger of the innocent increafeg with the 
defedts pf the legifl^tion, 

The time for inquiry and for juftification 
fhould be fixed by the laws, and not by the judge, 
who, in that cafe ? would become legiflatbr. 
With regard to attrocious crimes, which are long 
remembered, when they are once proved, if the 
criminal has fled* nQ time lhould be allowed \ 
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Jmt in lefis confiderable and more obfcure crimes, 
& time (hould be fixed, after which the delin* 
quent (hould be no longer uncertain of his ' fate, 
For in the latter cafe, the fength of time, x in 
which the crime is almoft forgotten, prevents the 
example of impunity, and allows the criminal to 
jamend, and become a better member of fbciety, 

Genekal principles will here be fufficient, it 
being impoflible to fix precifely the limits of time 
for any given legiflation, or for a#y fociety in any 
particular circumftance. Ilhall only add, that 
in a nation willing to prove the utility of mode- 
rate punifhment, laws, which according to the 
nature of the crime increafeor diminilh the time „ 
of enquiry and jtiftification, confidering the im- 
prifbnmerit or the voluntary exile of the criminal 
as a part of the puniftimept, will form an eafy 
divifion of a fmall number of mild puifhments 
for a great number of crimes. 

But, it muft be obferved, the time for inqui- 
ry and juftification fliould not increafe in direft 
proportion to the atrocioufnefs of crimes;, for 
the probability of fuch crimes having been 
committed, is inverfely as their atrocioufnefs. 
Therefore the time of inquiry, ought in fbme 
cafes to be diminifhed, and that for juftification 
increafed, £s? vice verfa. This may appear to 
contradict what I haye faid above, namely, that , 
pqual punifhments may be decreed for unequal 
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crimes, by confidering the time allowed the cri- 
minal, or -the prifon as a punifhment 

In ordqr to .explain this idea, Lfhall divide 
crimes into two clafles. 'fhe firft comprehends 
homicide, and aU greater crimes; the fecond, 
crimes of an inferior degree. This diftindtion is 
founded in human nature. The prefervation of 
life is a natural right ; the prefervation of proper- 
ty is a right of fociety.' The motives that induce 
men tQ (hake off the natural fentiment of com- 
paflipn, which muft be deftroyed before great 
crimes can be committed, are much left In num- 
ber than thofe, by which from the natural defire 
of being happy, they are inftigated to violate a 
right, which is not founded in >the heart of man, 
but is the work of fociety. The different de- 
grees of probability in thefe two clafles, requires 
that they fhould be regulated on different princi- 
ples. In the greateft crimes, as they are lefs fre- 
quent, and the probability of the innocence of the 
accufed being greater; the time allowed him for his 
juftification fhould be greater,**and the time of 
inquiry left. For by haftening the definitive fen- 
tence, the flattering hopes of impunity are de- 
ftroyed, which are more dangerous* as the crime 
is more atrocious, On the contrary, in crimes of 
left importance, the probability of the innocence 
being left, the time of enquiry fhould be greater, 
and that of juftification left ? a§ impunity is not fo 
dangerous. 
. - / But 
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But this divifion of crimes into two clafifes 
fliould not be admitted, if the Confequences of 
impunity were in proportion to the probability of 
the crime. It (hould bfe confidered, that a per- 
fon accufed, whofe guilt or innocence is not deter- 
mined for want of proofs, may~be again impri- 
foned for the iame crime, 4nd be fubjeft to a, new 
trial, if frefli evidence arifes, within the time 
fixed. ' ' . 

■ 
This is in my opinion the b'eft method of pro- 
viding, at the fame time, for the fecurity and li- 
berty of the fubjeft, without favouring one at the 
expence of the other ; which may eafily happen* 
fmce both thefe bleflings, the inalienable and 
equal patrimony of every citizen, are liable to 
be invaded, the one by open or di(guifed defpo- 
tiftn, and the other by tumultuous and popular 
anarchy. 

CHAP. XXXI. 

Of Crimes of difficult Proof. 

With the foregoing principles in view, it will 
appear aftonifliing, that reafori hardly ever pre- 
fided at the formation of the laws of nations ; 
that the weakeft and moft equivocal evidence, 
and even conje&ures have been thought fufficient 

proof 
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proof for crimes the raoft atrocious, (and 
therefore moft improbable) the mod obfcure, 
and chimerical ; as if it were the intereft of the 
laws and the judge not to inquire into the truth, 
but to prove the crime j as if there were not a 
greater rifk of condemning an innocent perfon 
when the probability of his guilt is lefs, , 

The generality or men want rfiat vigour of 
mind and refolution which are as neceflary for 
great crimes, as for great virtues, and which at* 
die feme time produce both the one and the othef 
in thofe nations, which are (imported by the adti- 
vity of their government, and a paflion for the 
public good. For in thofe which fubfift by their 
greatnefs or power, or by the goodnefs of their 
laws the paffions being in a weaker degree, feemt 
calculated rather to maintain than to improve the 
form of government. This naturally lead us 
to an important conclufion, viz. that great crimes 
do not always produce the deftru&ion of a na- 
tion. 

There are fome. crimes, which though fre- 
quent in fociety, are of difficult proof, a circum-* 
ftance admitted, as equal to the probability of the 
innocence of the accufed. But as the frequency 
of thefe crimes is not owing to their impunity fo 
much as to other caufes, the danger of their paf- 
fing unpunifhed is of lefs importance, and there- 
fore the time of examination, and prescription 

may 
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may be equally diminiftied. Thefe principles 
are different from thofe commonly received ; for 
it is in crimes, which are proved with the greateft 
difficulty, fuch as adultery, andfodomy, that 
prefumptions, half proofs, &c. are admitted : as 
if a man could be half innocent, and half guilty; 
that is half puniftiable and half abfolvable. It is 
in thefe cafes that torture ftiould exercife its cruel 
power on the perfon of the accufed, the witnefles, 
and even his whole family, as, with unfeeling in- 
difference, fome Civilians have taught, who pre-, 
tened to dictate laws to nations. 

Adp lter y is a, crime, which, politically con- 
fidered, owes its exiftence to two caufes, viz. 
pernicious laws, and the powerful attradtion be- 
tween the fexes. This attradtion is fimilar in ma- 
ny circumftances to gravity,' the fpring of motion 
in the univerfe. Like this, it is diminiftied by 
diftance ; one regulates the motion of the body, 
the other of the foul. But they differ in one re£ 
pedl ; the force of gravity decreafes in proporti- 
on to the obftacles that oppofe it; the other 
gathers ftrength and vigour as the obftacles in- 

creafe. 

» 

If I were fpeaking to nations guided only by 
the laws of nature, I would tell them, that there 
is a confiderable difference between adultery and 
all other crimes. Adultery proceeds from an a- 
bufe of that neceflity, which is conftant and uni- 

verfal 
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verial in human nature ; a neceflity anterior to the 
formation of fociety, and indeed the founder of 
fociety jtfelf; whereas, aU other crimes tend to, 
the deftru&ion of fociety, and arife from rhomen- 
tary -paflions, and not from a natural neceflity. 
It is the opinion of thofe, who have ftudied hit* 
tory and mankind, that this neceflity is conftant- 
ly in the fame, degree in the fame climate, tf 
this be true, ufelefs, or rather pernicious muft all 
laws and cuftoms be, which tend to diminifti the 
fam total of the effedts of this paflion. Such laws 
would only burden one part of fociety with the 
additional neceflities of the other ; but, on the ' 
contrary, wife are the laws, which, following the 
natural coufe of the river, divide the ftream into 
a number of equal branches, preventing thus 
both fterility and inundation. 

Conjugal fidelity is always greater in propor- 
tion as marriages are more numerous, and le& 
difficult. But when the intereft or pride of fami- 
lies, or paternal authority, not the inclination of 
the parties, unite the fexes, gallantry foon breaks 
the flender ties, in fpite of common moralifts, 
who exclaim againft the eflfedt, whilft they par- 
don the caufe. But thefe reflexions are ufelefs to 
thofe, who, living in the true religion, aft from 
•, fublimer motives, which correct the eternal laws 
of nature. 
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The aft of adultery is a crime fo inftantaneous, 
Jo myfterious, and fb concealed by the veil which 
the laws themfelves have woven j a veil neceflary 
indeed, but fb tranfparent, as to heighten rather 
than conceal the charms of the objeft; the oj*. 
portunities are fc frequent, and the danger of di£ 
covery fo eafily avoided, that it were much eafier 
for the laws to prevent this crime, than to punifli 
it when committed. 

To every crime, which, • from its nature, mull 
frequently remain unpunifhed, the punifhrnent is 
an incentive. Such is the nature of the human 
mind, that difficulties, if not infiirmountaBle* 
nor too great for our natural indolence, embellifh 
the objeft, and fpur us on to the purfuit. They 
Are fo many barriers that confine the imagination 
tp the objeft, and oblige us to confider it in every 
point of view. In this agitation, the mind natu- 
rally inclines and fixes itfelf to the moft agreeable 
part, ftudioufly avoiding every idea that might 
create difguft. 

The crime of fodomy, fo feverely puniftied by 
the laws, and for the proof of which are employed 
tortures, which often triumph over innocence it- 
felf, has its fource much lefs in the paffions of 
man in a free and independant ftate, than jn fo- 
ciety and a. flave. It is much lefs the effeft of £ 
fatiety in pleafures, than of that education, which, 
in order to make men ufeful tq others, begins by 

H making 
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making then* ufelefe to themfelves. In thofe pQb- 
lic feminaries* where ardent youth are carefully 
excluded from ^11 commerce with the other fex, 
as the vigour of nature blooms, it is confumed in 
a manner not only ufelefe to mankind, but which 
accelerates the approach of old age. 

The murder of baftard-children is, in like 
manner, the effedt of a cruel dilemma, in which 
a woman finds herfelf who has been feduced 
through weaknefs,* or overcome by force. The 
alternative is, either her own infamy, or the death 
of a being, who is incapable of feeling the lofe of 
life. How can (he avoid preferring the laft to 
the inevitable mifery of herfelf and her unhappy 
infant ? The beft method of preventing this crime, 
would be effe&ually to prated the weak woman 
from that tyranny, which exaggerates all vices 
that cannot be concealed under the cloak of 
virtue. 

I do not pretend to leflen that juft abhorrence 
which thefe crimes deferve, but to difcover the 
fources from whence they fpring; and I think I 
may draw the following conclufion : That the pu- 
nijbmetu of a crime cannot be juft \ (that ;j, neceffa- 
ry) if the laws have not endeavoured to prevent that 
crime by the beft means which times and circumft an- 
us would allow. 
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Of Suicidt. 

« 

Suicide is a cririie, which feems not to admit 
6f ptinifliment, properly fpeaking; for it cannot 
be inflidted but on the innocent, or upon an iri- 
fenfible dead body* In the firft cafe, it is unjuft 
and tyrannical, for political liberty fupjpofes all 
punifhments entirely perfonal ; in the fecond, it 
has the fame effeft, by way of example, as the 
fcourging a ffcatue. Mankind love life too well; 
the obje&s that furroiind them ; the feducing 
phantom of pleafure; and hope that fweeteft errot 
of mortals, which makes men fwallow fuch large 
draughts of evil, mingled with a few drops of 
good, allure them too ftrongly, to apprehend 
that this crime will ever be common from its 
unavoidable impunity. The laws are obeyed 
through fear of punifliment, but death deftroys 
all fenfibility. What motive then can reftrain 
the. defperate hand of fuicide ? 

He who kills himfelf does d lefs injury to 
fociety, than he who quits his country for 
fever ; for the other leaves his property be- 
hind him, but this carries with him at leaft 
& part of his fubftance. Befides, as the flrengfh 
of a fociety confifts jn the number of citizens, 
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who quits- one nation to refide in another, be- 
• comes a double lofe. This then is the queftion r 
whether it be advantageous to fociety* that its 
members fhould epjoy the unlimited privilege of 
migration? 

Every law that is not armed with force, or 
which, from circumftances, muft be ineffe&ual, 
fliould not be promulgated. Opinion, which 
reigns over the minds of men, obeys the flow 
and indirect impreffions of the legiflator, but rc- 
fifh them when violently and directly applied : and 
ufelefs laws communicate their infignificance to 
the moft falutary, which are reguarded more as 
obftacles to be furmounted, than as fafeguards of 
the public good. But further, our preceptions 
being limited, by inforcing the obfervance of laws 
which are evidently ufelefs, we deftroy the influ- 
ence of the moft falutary. 

From this principle a wife difpenfer of public 
happinefs may draw ■fome ufeful confequences, 
the explanation of which would carry me too far 
from my fubjeft, which is to prove the inutility 
of making the nation a prifon. Such a law is vain, 
becaufe unlefs inacceflible rocks, or impaflable 
feas, divide the country from all others, how will 
it be pofTible to fecure every point of the circum- 
ference, or how will you guard the guards them- 
felves ? , Befides, this crime once committed, can- 
not be punifhed ^ and to puniih it beforehand, 

would 
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would be to punift* the intention and not the acti- 
on ; the will, which is entirely out of the power 
6f human laws, To punifti the afofent by confis- 
cating his effedts, befides the facility of collufion, 
which would inevitably be the cafe, and which, 
without tyranny, co^ld not be prevented, would 
put a ftop t<? all commerce with other nations. 
To punifh the criminal when he returns, would 
be to prevent him from repairing the evil he had 
already done to (Society, by making his.abfence 
perpetual. Befides any prohibition would increafe 
the define of removing, and would infallibly ppe» 
vent ftrangers from fettling in the country, 

Wh a r muft we think of a government whidf 
has no means, but fear, to keep its fubje&s in 
their own country • to which, by the firft imprek 
fions of their infancy, they are fii ftrongly attach* 
ed. The moil certain method pf keeping men at 
home, is, to make them happy ; and it is the in- 
tereft of every ftate to turn- the balance, ,not only 
of commerce, but of felicity in favour of ifisfub- 
jedts. The pleafiires of luxury are not the prin-r 
cipal happipefe; though, by preventing die too 
great accumulation of wealth in a. few hands, 
they become a neceflary remedy againft the too 
great inequality of individuals, which always* in* 
Creafes with the progrefe of fociety, 

When the populoufnefe of a country does net 
Jn^reafe in proportion to its extent, luxury fa- 
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vours deipotifm, for whei'e men are moft difperfc 
ed, there is leafl induftry, the dependance of thq 
poor uppn the luxury of the rich is greateft, and 
the union of the ppprefled againft the oppreflbr^ 
is leaft to be feared. In fych circumftances, rich 
and powerful men more eafily command diftindti-r 
on, refpett and fervice, by which they are raifecj 
to a^greater height above the poor ; for men are 
niore independant the lefs they are obferved, and ' 
are leaft obferved when moft numerous. On the 
contrary, when the number of people is too great 
in proportion to the extent of a country, luxury 
is a check tp defpotifin ; becaufe it is a fpur to in 7 
duftry, and becaufe the labour of the poor affords 
fo many pleafures to the rich, that they difregard 
the luxury of oftentation, which would remind 
the people of their dependance. Hence we fee, 
that in vaft and depopulated Hates, the luxury of 
oftentation prevails over that of convenience ; but 
in countries more populous, the luxury of con* 
venience tends conftantly to dimiqfti the luxury , 
of oftentation. 

The pleafures of luxury have this inconveni- 
ence, that though they employ a great number of 
hands, yet the are only enjoyed by a few, whilft 
the reft, who do not partake of them, feel the 
want more fenfibly, on comparing their ftate with 
that of others. Security and liberty, reftrained 
by the laws, are the bafis of happinefe, and when 
attended by thefe, the pleafures of hixury favout 

population. 
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population, without which .they become the i nftru- 
ments of tyranny. As the moft noble and gene- 
rous animals fly to folitude and inaceeflible deferts, 
abandon the fertile plains toman, their greateft 
enemy ; To men rejeft pleafure itfelf, when offer- 
ed by the hand of tyranny. 

Bu t to return. If it be demonftrated, , that 
the laws, which imprifon men in their own coun- 
try are vain and unjuft, it will be equally true of . 
thofe which punifh filicide, for that can only be 
punifhed after death, which is in the power of 
God alone ; but it is no crime, with regard to 
man, becaufe the punifhment falls on an innocent 
family. If it be dbjefted, that the confideration 
of fueh a punifhment may prevent the crime ; I 
anfwer, that he who can calmly renounce the plea- 
fure of exiftence ; who is fo weary of life, as to 
brave the idea of eternal mifery, will never be in- 
fluenced by. the more diftant, and lefs powerful 
confiderations of family and children. 



chap. xxxin f 

Of Smuggling. 

Smuggling is a real offence againft the fover 
reign and the nation 5 but the punifhment fhoultf 
not brand the offender with infamy, becaufe' this 
£ rime is not infamous in the public opinion. By 
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infli&ing infamous punifhments, for crimed that 
are not reputed fo, we deftroy that idea where it 
may be ufefuL If the fame puniftiment be de* 
creed for killing a pheafant as for killing a man* 
or for forgery, all difference between thofe Crimea 
will fhortly vanifti. It is thus that moral fenti T 
ments are deftroyed in the heart of man ; fenti- 
ments, the work of many ages and of .much 
Woodfhedi fentiments, that are fo (lowly, and 
with fo much difficulty produced, and for the eft 
tablifhment of which foch fublime motives, and 
fuch an apparatus of ceremonies were thought ne- 
Ceflary. x 

r 

This crime is owing to die laws themfelvesj 
for the higher the duties, the greater is the advan r 
tage, and, confequently, the temptation $ which 
temptation is increafed by the facility of perpe- 
tration, when the circumference that is guarded is 
great extent, and the merchandife prohibited is 
fmall in bulk. The feizure and lofe of the goods 
attempted to be fmuggled, together with thofe 
that are found along with them, is juft ; but it 
would be better to leffen the duty, becaufe meni 
rifque only in proportion to the advantage expect- 
ed. , 

This crime being a theft of what belong to 
the prince, and confequently, to the nation, why 
is it not attended with infamy ? I anfwer, that 
crimes, which men confider as productive of noi 
b^d confequences to themfelves, do not intereft 

them 
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them fufficiently to excite their indignation. The 
-generality of mankind, upon whom remote con* 
fequences make no impreflion, do notYee the evil 
that may refult from the pra&ice of finuggling, 
efpecially if they, reap from it any prefent ad-r 
vantage. They only perceive the lofs fuftained 
jby the prince. They are not then intcrefted' in 
refufing their efteera to the fmuggler, as to one 
who has committed a theft or a forgery, or other 
crimes, by *#hich they themfelyes may fufier ; 
from this evident principle, that a fenfible be4 
ing only interests himfelf in thpfe evils^ with 
which he is acquainted* 

■ Shall this crime then, committed by one 
vtho has nothing to lofe, go unpunifhed ? No T 
There are certain Ipecies of fmuggling, which 
io particularly affett the revenue, a part of go* 
irernment fo eflential, and managed -with fa much 
difficulty, that they deferve imprifcnment, or 
even flavery ; but yet of fuch a nature as to be 
proportioned to the crime. For example," it 
would be highly unjuft that a fmuggler of to* 
baccco fhould fuffer the feme puniftiment with a 
robber, or aflaflin ; but it would be moft com 
fcrmable to the nature of the offences that the 
produce of his labour ifeould be applied to the 
ufe of the crown, which he intended to defraud. 
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CHAR XXXIV. 

Of Bankrupts. 

\ 

The neccflity of gocxi faith in contracts, and 
the fupport of commerce, oblige the legiflature 
to fecure, for the creditors, the perfons of bank- 
rupts. It is, however, neceflary to diftinguifli 
between the fraudulent and the honeft bankrupt. 
The fraudulent bankrupt (hould be punifhed in 
the fame manner with him who adulterates th* 
coin-; for to falfify a piece of coin, which is a 
pledge of the mutual obligations between citizens, 
is not a greater crime than to violate the obliga* 
tions themfelves. But the bankrupt who, after 
a drift examination, has proved before proper 
judges, that either the fraud, or lofles of others, 
or misfortunes unavoidable by human prudence, 
have ftript him of his fubftance ; upon what bar* 
barous pretence ip he thrown into prifon, and thus 
deprived of the only remaining good, the melan • 
choly ' enjoyment of mere liberty ? Why is he 
ranked with criminals, and in defpair compelled 
to repent of his honefty ? Confcious of his inno- 
cence, he lived eafy and happy under the prov 
te&ion of thofe l^ws, which, it is true, he view 
lated, but not intentionally.^ Laws, didlated by 
the avarice of the rich, and accepted by the 
poor, feduced by that univerf^l and flattering 

hope 



Crimes and Punishments. 107 

hope which makes men believe, that all unlucky 
.accidents are the lot of others, and the moft for- 
tunate oitfy their (hare. Mankind, whqn influ- 
enced by the firft impreffions, love cruel laws, 
although, being fubjedt to them themfelves, it i* 
the intereft of every perfon that they fhould be 
as mild as poffifcle ; but the fear of being injured 
-is always more prevalent than the intention of in- 
juring others, 

But to return to the honeft bankrupt. Let 
his debt, if you will, not be conficjered as canr- 
celled, 'till the payment of the whole ; let him 
be refufed the liberty of leaving the country 
without leave of his creditors, or of carrying in- 
to another nation that induftry, which, undej" a 
penalty, he fhould be obliged to employ for their 
t benefit ; but what pretence can juftify the deprive 
ing an innocent, though unfortunate man of his 
liberty, without the leaft utility to his cr^di- 

But fay they, the hardfhips of confinement 
will induce him to difcover his fraudulent tranf- 
aftions ; an event, that can hardly be fuppofed, 
after a rigorous examination of his condutt an$ 
affairs. But if they are not difcovered, he will 
efcape unpuniflied. It is> I think, a maxim of 
government, that the importance of the political 
Inconveniences, arifing from the impunity of a 

crime, 
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crime, are dire£tty as tlie injury to the publick,, 
and inverfely as the difficulty of proof. 

It will* be neceflary to diftinguifh fraud at- 
tended with aggravating circumflances from Am- 
ple fraud, and that from perfect innocence. For 
the firft, let there be ordained the fame punifh- 
ment as for forgery * for the fecond, a lefs punifti* 
ment but with the lofs of liberty ; and if perfectly 
honeft, let the bankrupt himfelf chufe the me- 
thod of re-eftablifhing himfelf and of fatisfying 
his creditors ; or if he ftiould appear not to have 
been ftri&ly honeft, let that be determined by 
his creditors. But thefe diftindtions fliould be 
fixed by the laws, which alone are impartial, and 
not by the arbitrary and dangerous prudence of 
judges*. 

With 

* 

* It may be a Hedged that the fntereft of commerce «nd 
property ftiould be fecured ; but commerce and property 
are not the end of the focial compact, but the means of 
obtaining that end ; and to expofe all the members of fo- 
ciety to cruel laws, to preserve them from evils, neceflariljr 
occafioned by the infinite combinations which refult from 
the adtual ftate of political focieties, would be to make the 
end fubfervient to the means, a paralogifm in all fciences, 
and particularly in politicks. In the former editions of this 
work,' I myfelf fell into this error, when I faid that the 
hontft bankrupt fhouid be kept in cuftody, as^a pledge far 
his debts, or employed, as a flave, to work for his credi- 
tors, J am afhamed of having adopted fo cruel an opinion. 

I havp 
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With what eafe might a fagacious legiflator 
prevent the greatest part of fraudulent bankrupt- 
% cies, and remedy the misfortunes that befall the, 
hejpeft and induftrbus f A publick regifter of all 
contracts, with the liberty of confulting it al- 
lowed to every citizen ; a publick fund formed 
by a contribution of the opulent merchants fof 
the timely afliftance of unfortunate induftry, 
were eftablifliments that could produce no real 
inconveniencies, and many advantages. But un- 
happily, the moft fimple, the eafieft, yet the 
wifeft laws, that wait only for the nod of the le- 
giflator, to^ diffufe through nations, wealth, 
power, and felicity ; laws which would be re-* 
garded by future generations with eternal grati- 
tude, are either unknown, or rejected. A reftlefs, 
and trifling fpirit f the timid prudence of the pre- 
ient moment, a <5iftruft and averfion to the moft 
ufeful novelties, poflefs the minds of thofe who 
are impowered to regulate the a&ions of man- 
kind. V 

« 

I have been accufed of impiety; I did , not deferve it. I 
have been accufed of fedition ; I deferved it as little. But . 
"i infulted all the rights of humanity, and was never re* 
proached. 
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CHAP. XXXV, 
Of Sanftuaries. 

Are (an&uarieS juft ? Is a convention be-* 
tween nations mutually to give up their crimi- 
nals, ufeful? 

In the whole extent of a political ftate, there 
fliould be no place independent of the laws; 
Their power fhduld follow every fubjett-, as the 
fliadow follows the body: Sanctuaries, and im- 
punity differ only in degree, and as the effedt ot 
punifhments depends more on therr certainty^ 
than their greatnefs, men are more ftrongly in- 
vited to crimes by fanttuaries, than they are de- 
terred by punifhment. Ta increafe the number 
of v fen&uaries, is to eredt fo many little fbve- 
reignties ; for, where the laws have no power, 
new bodies w^l be formed in oppofition to the 
publick gpod, and a ipirit eftablilhed contrary to 
that of the ftate. Hiftory informs us, that from 
the ufe of fandkuaries have arifen the greateft re-* 
volutions in kingdoms, and in opinions. 

Some have pretended that in whatever coun- 
try a crime, that is an aftion contrary to the laws 
of fociety, be committed, the criminal may be 
juftly punilhed for it in any other - 9 as if the cha- 
racter 
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rafter of fubjeft were indelible, or fynonymous 
with, or worfe than that of Have $ as if a man 
could live in one country, and be fubjeft to the 
laws of another, or be accountable for his aftions 
to two Sovereigns, or two codes of laws, often 
contradictory. There are alfo who think, that 
an aft of cruelty committed, for example, at 
Conftantinople may be punifhed at Paris ; for 
this abft rafted reafon, that he who offends hu- 
manity, fhould have enemies in all mankind, 
and be the objeft of univerfal execration ; as if 
judges were to be the knights errant of human 
nature in general, rather, than guardians of par- 
ticular conventions between men. The place of 
puniftiment can certainly be. no other, than that 
where the crime was committed ; for the neceflity 
of puniftiing an individual for the general good 
fubfifts there, and there only. A villain,, if he 
has not broke through the conventions of a fo- 
ciety, of which by my fuppofition he was not a 
member, may be feared, and by force baniflied 
and excluded from that fociety ; but ought not 
to be formally puniftied by the laws, which were 
only intended to maintain the focial compaft, 
and not to punifli the intrinfick malignity of 
aftions. 

Whether it be ufeful that nations ftiould 
mutually deliver up their criminals ? Altho' the 
certainty of there being no part of the earth 
where crimes are not punifhed, may be a means 

of 
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CHAP. XXXVH. 

0/ Attempts^ Acamplic^ tini Pardon. 

The hits do not punifh the intermon ; T&rcr- 
ihetefe, lan attempt, which inanifefts the inten- 
ttdn of cc»t*3mi tthag a crime, defewes a punifh- 
ffleflt ; though • left, perhaps, thin if the crime 
*were aftiially $e*petitfte<l The itopdrtance of 
^teVrirtiag evea aittfeiiipts to ceantnit a crime fof- 
♦flciently authdrffes apunifhmei*; but, asifceue 
way be an inte/val of time l>etween the attempt 
4rftd the efcfeCutiefc, it is proper to refente the 
greater pariilhment for the a6tual certimiffion, 
aduit ^ven after die attempt 'tltere may be a mo- 
tive for dteMing. ' . 

In like manner, with regard to the accom- 
plices, they ought not to differ fo fevere a puniih- 

<ment as thfe>rr>i^dk{je perpetrator of the cffrne. 
But this for ;* different r&tibn, , Whena number 

.©£ men u©ite, aad run a, eoftijnon riik, the 
greater the dagger, the moire; they endeavour to 

[distribute it equally. Now, if the principals be 
punilhed more feverely than the acceflartes, it 

'will prevent the daqger from being equally di- 
vided, and will increafe the difficulty of finding 
a perfon to execute the crime, as his danger is 

.greater 6y the difference of the punifhment 

' /There 
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Tfc?i$ can be but one exception to, this rule ; 
gnd.that is, wheji J&e principal receives a, reward 
from the accomplices. In that cafe, as the dif- 
fosnce of the danger is compenfated, the punilb- 
ine^t (hould be equal Thefe reflexions may- 
appear too refined' to thofe who do not gonfider, 
that it is of great importance, that the laws (hould 
leave the aflbciates as few means as poffible of 
agreeing arnong themfelves. 

bf fomc tribunal a pardon is offered to an ac-. 
complice in a great crime, if he difcoyer his af- 
fociates. This expedient has its advantages and 
di&dvantages* The difadyantages are, that the 
Jay authorjfes tteaghejy, which is detefted even 
iby the villains themfelves ; arid introduces crimes 
Qf .cowardice, which are jfctiqh mpre peroarioua 
to a nation than crimes of courage. .Courtage* ia 
pot common, and only want$ a bepeyolent pOwe* 
to direct it to the public good. Cowardice, on 
the contrary, is a frequent, felf-interefted\an4 
contagious evil, which can never be [improved 
into a virtue. Befides, the tribunal, which has 
recourie to this method, .betrays its fallibility, 
end .rhe laws their weaknefs, by imploring th» 
affiftance of thofe by whom they are violated. , V 

The advantages are, that it prevents great 
crimes, the effe&s of which being public, and 
the perpetrators concealed, terrify the people. 
It alfo contributes to prove, that he who violates 

I 2 the 
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tlie laws, which are public conventions, will alio 
violate private compa&s. It appears to me, 
that a general law, promifmg a reward to every 
accomplice who difcovers his aflbciates, would 
be better than a fpecial declaration in every par- 
ticular cafe ; becaufe it would prevent the union 
of thofc .villains, as it would infpire a mutual 
diftruft, and each would be afraid of expofing 
himfelf alone to danger. The accomplice, howr 
ever, (hould be pardoned on condition of trans- 
portation. .... But it is in vain, that 
I torment myfelf -with endeavouring to extin- 
guifh the rexyiorfe '- 1 feel in attempting to in- 
duce the faered laws, the monument of public 
confidence, the foundation of human morality, 
to~authorife diffimulatiorf and perfidy. But what 
anoesarnple doefe ft offer to a nation, • to fee the 
interpreters of thfcteWfc break their promife of 
pardoji, and on the ftrength of learned fubtletics, 
and to the fcandafof public faith; drag him to 
^stmifbmenr wfe6 hatth accepted of their invita- 
tiond'^Such- examples are not uncommon, and 
tfaii ik^tlie reafon,i that political fcciety is regarded 
?r a! cbmplex ' machine, the fprings of which are 
trib\3:d at pleaf^e by the.'mofi: dextrous or moft 
powferfuL • ' > : < ' ■• •"' ■"■-■ 
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C H A P. XXXVIII. 

Of fuggeftive Interrogations. 

1 

The laws forbid fuggejiive Interrogations ; that 
is, according to the civilians, queftions, which, 
with regard to the circumftances of the crime, 
are fpecial when they fhould be general ; or, in 
other words, thofe queftions, which having an 
immediate reference to the crime, fuggeft to the 
criminal an immediate anfwer. Interrogations, 
according to the law, ought to lead to the fadt 
indire&ly and obliquely, but never direftly or 
immediately. The intent of this injsmttion is 
either, that they ftiould not fuggeft to the ac f 
cufed an immediate anfwer that might acquit 
him, or that they think it contrary to nature that 
a man (hould accufe himfelf. But whatever be 
the motive, the laws have fallen into a palpable 
contradiction, in condemning fuggeftive interro- 
gatiops, whilft they authorife torture. Can there 
be an interrogation more fiiggeftive than pain ? 
Torture will fuggeft to a robuft villain an obfti- 
>nate filence, that he may exchange a greater 
punilhment for a lefe ; and to a feeble man con- 
feflion, to relieve him from the prefent pain, 
which afFefiks him more than the apprdieiinon of 
the future. If a fpecial interrogation be contrary 
to the right of nature, as it obliges a man to acv 

I 3 cuf$ 



n8 An Essay on 

.cufe himfelf, torture will certainly do it more 
effectually. But men are influenced more by 
the names than the nature of things. 

He, who obftinately refofes to tofwer the 
interrogatories, deferves a puniftunent, which 
fhould be fixed by the laws, dnd that of the 
feverefl kind; that Criminals fhould not, by 
their filence, evade the example which , they owe 
the public, But this punifhiHent i* not neceflary 
when the guilt of the criminal is indisputable, 
becaufe in that cafe interrogation is ufelefe, as is 
likewife his confeffion, when there are* without 
it, proofs fufficient This laft cafe is mo& com-! 
mon, for experience (hews, that in the greateft 
number of criminal profecutions, the culprit, 
pleads not guilty. 



CHAP, XXXIX, 

Of a particular Kind of Crimes. 

The reader will perceive that I have omitted 
fpeaking of a certain clafe of crimes which has 
covered Europe with blood, and raifed up thofij 
horrid^ piles, from whence, midft clouds of 
whirling finoke, the groans of human vi&ims, 
the crackling of their bones, and the frying of 
their ftill panting bowels, were a pleafing fpecv 
tacle, and agreeable harmony to the fanatic 

multitude. 



Crimes and Punishments. 7 ty 

multitude. But men of undemanding will per- 
ceive, that the age and country in which I live* 
will not permit me to jenquire into the nature of 
this crime. It were too tedious, and foreign to 
my fubjedt, to prove the neceflity of a perfed: 
uniformity of opinions in a ftate, contrary to the 
examples of many nations ; to prp#e that opini- 
ons, which differ from one another only in feme 
iubtile and obfcure diftin&ions, beyond the 
neach of human capacity may nsverthelefs difturb 
the public tranquillity, unlefs one only religion 
be eftablifhed by authority ; and that feme opi- 
nions, by being contracted and oppofed to each 
other, in their collifion ftrike out the truth ; 
whilft others, feeble in themfelves, require the 
Support of power and, authority. It woukJ ? I 
(ay, carry me too far, were I to prove, that how 
odious foever . is the empire of force over the 
opinions of mankind, from whom it only obtains 
diffimulation, followed by contempt; and, ak 
though it may feem contrary to the fpirit of hu-> 
manity^ and brotherly love, commanded us by 
reaibn, and authority, which we more refpeft, 
it is nevertheless neceflary and indMpenfible, We 
are to believe, that all thefe paradoxes are folved 
beyond a doubt, and are conformable to the true 
ihterefts of mankind, if'pratftifed by a lawful 
authority. I write only of crimes which violate 
•die laws of nature and the fecial contract, and 
Wt ofjinsy even the temporal punifhments of 

I 4 whjcfy 
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which niuft be determined from other principles, 
than thofe of a limited human philofophy. 



CHAP. XL, 
Of falfe Ideas of Utility. 

A principal fource of errors and injuftice, 
are falfe ideas of utility. For example ; that 
legiflator has falfe ideas of utility, who confiders 
particular more th^n general conveniencies ; who 
had rather command the fentimepts of mankind, 
than excite them, and d*res fay to reafon, " fie 
44 thou a flave 5" who would facrifice a thoufand 
real advantages, to the fear of ari imaginary or 
trifling inconvenience \ who would deprive men 
of the ufe of fire, for fear of their being burnt, 
and of water, for fear of their being drowned ; and 
who knows of no means of preventing evil but 
fcy deftroying it. 

The laws of this nature, are thofe which for^ 
bid to wear arms, diferming thofe only who are 
not difpofe4 to commit the crime which the laws 
mean to prevent. Can it be fuppofed, that thofe 
who have the courage tp violate the moft facred 
. laws of huip^nity, $nd the. moft important of the 
. code, will refpe$ the lefe ponfiderable and arbi- 
trary injun&ions, the violation of which is fo ea- 
fy, and of fo little comparative importance? 

Does 
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Does not the execution of this law deprive the 
fobjedt of that perfonal liberty, fo dear to man- 
kind and to the wife legiflator; and does it not 
fubjed the innocent to all the difagreeable cir- 
cumftances that fhould only fall on the guilty ? It 
certainly makes the fituation of the affaulted 
worfe, and of the affailants better, and rather en- 
courages than prevents murder, as it requires lefe 
courage to attack armed than unarmed perfons. 

It is a falfe idea of utility, that would give to 
a multitude of fenfible beings, that fymmetry and 
order, which inanimate matter is alone capable of 
receiving ; to jiegledt the prefent, which are the 
only motives that adt with force and conftancy on 
Ithe multitude, for, the more diftajit whofe im- 
preffions are weak and tranfitory, unlefs increased 
by that ftrength of imagination* fo very yncom- 
mon among mankind. Finally, that is a falfe 
idea of utility, which, facrificing things to names, 
jfeparates the public good from that of individu- 
als. , < 
-« 

There is this difference between a'ftate of fo- 
ciety and a ftate of nature, that a favage does no 
more mifchjef to another than is neceflary to pro- 
cure fome benefit to himfelf ; but a man in focie- 
;jy is fometimes tempted, from a fault in the laws, 
jo injure another, wijhpijt any profpeft of advan- 
tage. The tyrant infpires his vaflals with fear 
#nd fervility, which reboipd upon hirp with dou- 
ble 
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blc forfie, and arc the caufe of his torment. 
Fear, the more private and domeftic it is, the 
lefs dangerous is it to him who makes it the in-* 
ftrurrtent of his happinefij but the more it is 
public, and the greater fmmber of people it af- 
fects, the greater is the probability that foroe 
mad, defperate, or defigning perfon will feduce 
bthers to his party, by flattering expectations * 
and this will be the more eafily accompliihed* as 
the danger of the enterprife will be divided 
ifnongft a greater number, becaufe the value the 
unhappy fet upon their exiftence is lefc, as their 
mifery is greater. 



CHAP. XU. 

0/ the Means of preventing Crimes. 

It is better to prevent crimes, than to punift 
them. This is the fundamental ^principle of 
good legiflation, which is the art of conducing 
men to the maximum of happinefs, and to the 
minimum of mifery, if we may apply this mathe- 
matical expreflion to the good and evil of life. 
But the means hitherto employed for that pur- 
pose, are generally inadequate, or contrary to the 
end propofed. It is impoflible to'reduce the tu- 
multuous activity of mankind to abfolute regu- 
larity; for, midft the various and oppofite at- 
tractions of pleafure and pain, human laws are 

> not 
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not Efficient entirely to jprevint difcrdirs in fo* 
ciety. Sughj however is the chimera of weak 
men, when irivfefted with authority. To profai* 
bit a number of indifferent actions* is not to pre- 
vent the crimte which they may produce* but to 
creatfe netf onesj it is to change at \rtll the ideas 
of virtue and vice* 'which, at other times, wfc 
are told, are eternal and immutable. To what 
a fituation fhobld we be reduced* if every thing 
wtere to be forbidden that might poffibly lead to a 
Crime ? We muft be deprived of the ufe of our 
fenfes. For one motive that induces a man to 
commit % real criirie^ there are a thou&ffd which 
excite him to thofe indifferent aftionS, which ate 
called crimes by bad la^s. If then, the proba- 
bility th£t a crime will be committed be in pro- 
portion to the number of motives, to extend thfe 
fphere of crimes Will fee to incteafe that probabi- 
lity. The generality of laws fcre only exclufive 
privileges; the tribute of all to the advantage of 
p. few, 

Would you prevent crimes ? Let the laws be 
pkar and fimple ; let fhe entire force of the na- 
tion be united in their defence $ let them be in- 
tended rather to favour every individual, than 
any particular clafles . of men ; let the laws be 
feared, and the laws only. The fear of the laws 
is falutary, but the fear of men is a fruitful and 
fatal fource of crimes. Men enflaved, are more 

Voluptuous, more debauched, and more crue l 

than 
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than thofe who arc in a (late of freedom. They 
ftudy the fciences, the intereft of nations, have 
great objefts before their eyes, and imitate them ; 
but thofe, whofe views are confined to the pre- 
fent moment, endeavour, amidft the diftradtion 
of riot, . and debauchery* to forget their fitua- 
tion •, accuftomed to the uncertainty of all events, 
for the laws determine none, the confequences of 
their crimes become problematical, which gives 
an. additional force to the ftrength of their paf- 
fions. 

In a nation, indolent from the nature of the 
climate, the uncertainty of the laws confirms 
and increafes men's indolence and ftupidity. In a 
voluptuous, but a&ive nation, this uncertainty 
occafions a multiplicity of cabals and intrigues, 
whijch fpread diftruft and diffidence through the 
hearts of all, and diflimulation and treachery are 
the foundation of their prudence. In a brave 
and powerful nation, this uncertainty of the laws 
is at Uft deftroyed, after many ofcillations frdhi 
liberty to flavery, and from flavery to liberty 
again. 



CHAR 
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C p A P. XLH. 

N » 

Of the ^Sciences. 

Would you prevent crimes? Let liberty be 
attended with knowledge. As knowledge ex- 
tends, the difadvantages whjph attend it dimi- 
nilh, and the advantages increafe. A daring im- 
poftor, who is always a man of fome genius, is 
adored by the ignorant populace, and defpifed by 
men of underftanding. Knowledge facilitates die 
comparifon of objects, by (hewing them in diffe- 
rent points of view. When the clouds pf igno- 
rance are difpelled by the radiance of knowledge, 
authority trembles, but the force of the laws re- 
inains immovable.. Men of enlightened under- 
standing muft neceflarily approve thofe ufefiil 
conventions, which are the foundation of public 
fafety ; they compare, with the higheft fatisfac- 
tion, the inconfiderable portion of liberty of 
which they are deprived, with the fum total fa- 
crificed by others for their fecurity ; obferving 
that they have only given up the pernicious li- 
berty of injuring their fellbw-creaturns, they 
blefs the throne, and the laws upon which it is 
eftabliflied. 

It is falfe that the fciences have always been 
prejudicial to mankind When they were (b, the 
evil was inevitable. The multiplication of the 

human 
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human ipecies on the face of the efcrdi introduced 
war, the ru^impnts of aits, qqd the firft laws, 
which were temporary compacts arifing from ne- 
ceffity, and periling with it This was the firft 
philofophy, and its few elements were juft, as 
indolence And want of fagacity, in the early in- 
habitants of the world, preferred diem from 
error. # 

But neqeffitii* incitafiog with the number qf 
mankind, ftronger and more kfting imprefliona 
were neceffery to prevent their frequent relapfes 
into a ftate of barbarity, which became every 
day more fatal. The firft religious errors, which 
peopled the earth with falfe divinities, and created 
a world of invifible beings to govern the vifible 
, creation, were of the utmoft fervice to mankind. 
The greatest benefadtors ,to humanity were thofe 
who dared to deceive, and lead pliant ignorance 
to the foot of the altar. By psefenting to thp 
minds of the vulgar r things out pf the reach of 
tloeir feqfes, which fled as they purfyed r ^pd al- 
ways eluded their grafp-, which, as tbey never 
comprehended, they never defpifed, di^ir diffe- 
rent paffions were united, and attached to a Tin- 
gle pbjedl. This was the firft tranfition of all na- 
tions from their favage ftate. Such was the ne- 
ceflary, and perhaps the only bond of all focie- 
ties at dieic firft formation. I fpeak not of the 
chofen people of God, to whom the moft extra- 
ordinary miracles, and tlje mpft fignal favours, 

fupplied 
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fupplied the place of human policy. But as it is 
the nature of error to fab-divide itfelf ad infini- 
tum^ fo the pretended knowledge, which fprung 
from it, transformed mankind into a blind fana- 
tic multitude, jarring and deftroying each other 
in the labyrinth in which they were inciofed; 
hence it is not wonderful, that fome fenfible and 
philosophic minds fhould regret the antient ftate 
of barbarity. This was the firft epocha, ia 
which knowledge, or jather opinions, were fe- 
tal. 

The fecond may be found in the difficult and 
terrible paflfage from error to truth, from dark- 
nefs to light. The violent mock between a mafs 
of errors, ufeful to the few and powerful, and 
the truths lb important to the many and the 
weak, with the fermentation of paffions, excited 
on that occafion, were. productive of infinite evils 
to unhappy mortals. In the ftudy of hiftory, 
' whofe principal periods, after certain intervals, 
much refemble each other, we frequently -6nd, 
in die neceflary paftage from the obfeurity of ig- 
norance to the light of philqfophy, and from ty- 
ranny to liberty, its natural confequence, one 
generation facriticed to the happineis of the next. 
But when this name is extinguifhed, and the 
world delivered from its evils, truth, after a very 
flow progress, fits down with monarchs on the 
throne, and is worlhipped in the ailemblies of 
nations. Shall we then believe, that light dif- 
fiifed 
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fiifed among the people is more deftruttive than 
darknefs, and that the knowledge of the relations 
of things can ever be fatal to mankind ? 

Ignorance may indeed be lefe fatal than a 
fmall degree of knowledge, becaufe this adds, 
to the evils of ignorance, the inevitable errors of 
a confined view of things on this fide the bounds 
of truth ; but a man of enlightened underftand-* 
ing, appointed guardian 6f the laws, is the great- 
eft blefling that a fovereign Can beftow on a nati- 
on. Such a man is accuftomed to behold truth, 
and not to fear it ; unacquainted with the great- 
eft part of thofe imaginary and infatiable necef- 
fities, which fo often put virtue to the proof, and 
accuftomed to contemplate mankind from the 
mod elevated point of view, he confiders the na- 
tion as his family, and his fellow-citizens as bro- 
thers ; the diftance between the great and the 
vulgar appears to him the lefs, as the number of 
mankind he has in view is greater. 

The philofopher has neceflities and interests 
unknown to the vulgar, and the chief of thefe is 
not to belie in public the principles he taught in 
obfcurity, and the habit of loving virtue for its 
own fake. A few (uch philofophers would con- 
ftitute the happinefs of a nation i which, howe- 
ver would be but of fhort duration, unlefs, by 
good laws, die number were fo increafed, as to 
leffen the probability of an improper choice. 

CHAP. 
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t 

Of Magiftratcu 

Another method of preventing crimes is, to 
taake the obfervance of the laws, and not their 
violation, the intereft of the magiftrate. 

The greater the number of thofe who confti- 
tute the tribunal, the lefe is the danger of corrup- 
tion ; becaufe the attempt will be more difficult, 
and the power and temptation of each individual 
will be proportionably le& If the fovereign, by 
pomp and the aufterity of edicts, and by refufing * 
to hear the complaints of the opprefled, accuftom 
his fiibjedts to refped: the magiftrates more thaft 
the laws; the magistrates will gain indeed, but 
it will be at the expense of public and private fe- 
curity* 



CHAP. XliV. 
Of Rewards* 

* • 

Yet another method of preventing crimes is, 
to reward virtue. ,. Upon this fubjedt the laws of 
all nations are filent. If the rewards propofed 
by academies for the difcovery of ufeful truths, 
have increafed our knowledge, and multiplied 

K good 
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good books, is it not probable, that rewards, cfi£ 
tributed by the beneficent hand of a fovereign, 
would alfo multiply virtuous a&ions. The coin 
of honour is inexhauftible, and is abundantly 
fruitful in the hands of a prince who diftributes it 
wifely. 



CHAP. XLV. 

Of Education. 

'. Finally, the moft certain method of prevent- 
ing crimes is, to perfeft the fyftem of education. 
But this is an objedt too vaft, and exceeds my 
plan ; an objeft, if I may venture to declare it, 
which is fo intimately connected with the nature 
of government, that it will always remain a bar- 
ren (pot, cultivated only by a few wife men, 

A great man, who is perfecuted by that 
world he hath enlightened, and to whom we arc . 
indebted for many important truths, hath moft 
amply detailed the principal maxims of ufeful 
education. This .chiefly confifts in prefenting to 
the mind a finall number of feleft obje&s ; in 
fubftituting the originals for the copies, both of . 
phyfical and moral phenomena \ in leading the 
pupil to virtue by the eafy road of fentiment, 
and in withholding him from evil by the infallible 
power of neceflary inconveniencies, rather than 
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by command, which only obtains a counterfeit 
and momentary obedience. 

CHAP. XLVL 
Of Pardons* 

As punifhments become more mild, clemency 
tod pardon are lefs neceflary. Happy the nation 
in which they will be considered as dangerous ! 
Clemency, which has often been deemed a fuffi- 
cient fubftitute for every other virtue in fove- 
reigns, fhould be excluded in a perfett legifiatiori* 
where punifhments are mild, and the proceedings 
in criminal cafes regular and expeditious. This 
tfuth will feem cruel to thofe who live in coun- 
tries, where, frorri the abfttrdity of the laws, and 
the feverity of punifliments, pardons, and the 
clemency of the prince, are neceflary; It is in- 
deed one of the nobleft prerogatives of the 
throne, but at the feme time, a tacit difapproba- 
tion of the kws. Clemency is a virtue which 
belongs to the legiflatbr, and not to the executor 
of the laws •, d virtiie which ought to fhine in the 
c6de, and not in private judgment. To (hew 
mankind, that crimes are fbmetimes pardoned, 
and that punipiment is not the neceflary confe- 
quence, is to nourifh the flattering hope of im- 
punity, and is the caufe of their confidering eve- 
ry punilhment inflidted as an aft of injuftice and 

K % oppreflion. 



r f 



r t ] 



\ 1 ' 










COMMENTARY 

On the Boqk of 

CRIMES and PUNISHMENTS^ 




%ymw^mm^^f^m^mwmm 



c HA P. I. 

' i. ..... 

■ ■ ■ ■ • • • • 

The Occajion of this Commentary. . > 

AVING read, with infinite fatisfattion* 
the little book on Grimes and Punifti* 
roents, which In morality, as in medicine, may 
be compared to one of thofe few remedies, capa~ 
ble of alleviating our fufFerings ; I flattered my- 
felf that it would be a means of foftening the re- 
mains of barbarifin in the laws of many nations \ 
I hoped for feme reformation in mankind, when 
I was informed that, within a few miles of my 
abode, they had juft hanged a girl of eighteen, 
beautiful, well made, accompliflied, and of a 
very reputable family. 

„ K 4 $>wv 
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C ,H A P. Jd. 

0/ Punijbmcnti, 

This misfortune, and this very hard law ? 
with which I was fo fenfibly afledted, prompted 
me to caft my eyes on the criminal code of mo- 
tions. The humane author of the Eflay on 
Crimes and Punifhments, had but too much 
caufe to complain, that the latter frequently ex- 
ceed the former, and are fometimes detrimental 
to the ftate they were intended to ferve. 

Those ingenious punifhments, the ne plus ul- 
tra of the humati mind endeavouring to render 
death horrible, feem rather the inventions of ty- 
ranny than of juftice, 

The punifliment of the wheel was firft intro* 
duced in Germany, in the times of anarchy,* 
when thofe who ufurped the regal power, refolv- 
, ed to terrify, with unheard of torments, thofe 
who fhould difpute their authority. In England, 
they ripped open the belly of a man guilty of 
high treafon •, tore out his hqart, dafhed it in his 
face, and then threw it into the fire. And 
wherein^ did this high treafon frequently confift ? 
In hiving been, during a civil war, faithful to an 
unfortunate king ; or in having fpoken freely on 
the doubtful right of the conqueror. At length, 

their 
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their manners were foftened ; they continue to 
tear out the heart, but not till after the death of 
the offender. The apparatus is dreadful ; but 
the death is mild, if death gan ever be mild, 



C H A P. «L 

On the Punifhment of Hereticks. 

i 

TttB denunciation of death to thofe who, ir) 
certain dogmas, differed from the eftablifhed 
church, was peculiarly the a& of tyranny. No 
<diriftian emperor, before the tyrant Maximum 
ever thought of condemning a man to punifh- 
ment merely for points of controverfy, v It is 
true, indeed, that two Spanifh bifhops purfued 
to death the Prifcilianifts under Maximus ; but 1 it 
is alfo true, that this tyrant was willing to gratify 
the reigning party with the blood of hereticks. 
IJarbarity and juftipe were to him indifferent 
Jealous c>f Theodofius, a Spaniard like himfel£ 
Jie endeavoured to deprive him of the empire of 
the Eaft^ as he had already obtained that * of the 
Weft. Theodofius was hated for his cruelties ; 
but he had found the means of gaining to his 
party the heads of the church. Maximus was 
willing to difplay the fame zeal, and to attach 
the Spanifh bifhops tq his fadtion. He flattered 
both the old and the new religion ; he was as 
treacherous as inhuman, as indeed were all thofe 

who* 
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who at that time, either pretended to, or obtain- 
ed empire. That vaft part of the world was then 
governed like Algiers at prefent. Eipperors were 
created and dethroned by the military power, and 
were often chofen from among nations that were 
reputed barbarous. Theodofius oppofed tq his 
competitor other barbarians from Scythia, He 
filled the army with Goths, and futyrifed Alaric 
the conqueror of Rome. In this horrible conftu 
fion, each endeavoured to ftrengthen his party by 
every means in his power, 

Maxim us having caiifed the Emperor Qratiair» 
the colleague of- Theodofius, to be aflaflinated at; 
Lyons, meditated the deftru&ion of Valentiniant 
the fecond, who, during his infancy, had been 
named fucceflbr to Gratiaii. He aflembled at 
Treves a powerful army, compofed of Gauls and 
Germans. He caufed troops to be levied in 
Spain, when two Spanifh bifliops, Idacio and 
Ithacus, or Itacius, both men of credit, tame 
wd demanded of him the blood of PrifciKan and 
all his adherents, who were of opinion, that fouls 
were emanations from God ; that the Trinity did 
not contain three hypoftafes * and moreover, they 
carried their faerilege fo far as to feft on fundays. 
Maximus, half pagan and half diriftian, foon 
perceived the enormity of thefe^ crimes. The 
holy bifhops Idacio and Itacius, obtained leave to 
torture PrifciKan and his accomplices before they 
were put to death. They were both prefent, 

that 



Grimes and Punishments. v vii 

that things might be done according to order, 
and they returned blefling God, and numbring 
Maximus the defender of the faith, among the 
faints. But Maximus being afterwards defeated 
by Theodofius, and aflaflinated at the feet of his 
conqueror, had not the good fortune to be cano- 
nized , . -■ 

It is proper to obferve, that Saipt Martin, bi- 
fliop of Tours, who was really a good man, fo- 
liated the pardon of Prifcilian ; but being him- 
felf accufed of herefy by the bifhops, he return- 
ed to Tours for fear of the tcyture at Treves- 

As to Prifcilian, he had the confolation, after 
he was hanged, of being honoured by his fedt,y 
as a martyr. His feaft was celebrated, and would 
be celebrated ftill, if there Were any Prifcilianiffa 
remaining. * 

This example made the entire church trfem- 
ble ; but it was foon after imitated and furpafled. 
Prifcilianifts had been put to death by the fword, 
the halter^ and by lapidatioiv A young lady of 
quality, fufpe&ed to have failed on a (unday, 
was, at Bourdeaux, only ftoned to death. Thefe 
punifhments appeared too mild $ it was proved .. 
that God required that hereticks fhould bejoafted 
alive. The peremptory argument, infupportof 
this opinion was, that God punifhes then* in that 
manner in the next World, and that every prince, 

or 
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or his feprefentative, even down to a petty cori-* 
{table, is the image of God in this fublunary 
world. 

On this principle it was, that all over Europe* 
they burnt witches and forcerers, who were ma- 
nifeftly under the empire of the devil - 9 and alfo 
heterodox chriftians, which were deemed (till 
more criminal and dangerous. 

It is not certainly known, what was the crime 
of thofe priefts, who were burnt at Orleans id 
the prefence of king Robert and his wife C6H- 
ftantia, in the year 1022. How indeed fhould 
it be known ? there being, at that time, but a 
fmall number of clerks and monks that could 
write. All we certainly know is, that Robert 
and his wife feafted their eyes with this abomina- 
ble fpedtacle. Ohe of the fedlaries had been 
confeflbr to her majefty, who thought (he could 
not better repair the misfortune of having confef- 
fed to a heretick, than by feeing him devoured 
by the flames. 

Custom becomes law: from that period td 
the prefent time, a fpace of more than fevert 
hundred years, the church hath continued to burn 
thofe that are guilty, or fuppofed guilty, of an 
error in opinion. 
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C H A P, IV. 

On the Extirpation of Herefy. 

It feems neceflary to diftinguifh an herefy of 

opinion from fadtion. From the firft ages of 

Chriftianity opinions have been different. The 

Chriftians of Alexandria were, in many points, 

of a different opinion from thofe of Antioch. . 

The Achaians differed from the Afiatics. This 

diverfity of opinion exifted from the beginnings 

and probably will continue for ever. Jefus 

Chrift, who could have united all the faithful in 

the fame fentiments, did it not; and therefore 

we may conclude that it was not his defign ; but 

that he chofe rather to exercife all his churches in 

ads of indulgence and charity, by permitting 

different fyftems, yet all agreeing to acknowledge 

him their lord and rriafter. Thefe feveral fe&s, 

fo long as they were tolerated by the emperors, 

or concealed from their fight, had it not in their , 

power to perfecute each other, being equally fub- 

jedt to the Roman magiftrates : they could only 

difpute. If they were perfecuted, they equally 

claimed the privilege of nature : " Suffer us,*' 

they (aid, " to adore Qur God in peace, and do 

not refufe us the liberty you grant to the Jews." 

Every fedt may now urge the fame argument to 

their oppreflbrs: They may fay to thofe who 

grant privileges to the Jews : " Treat us as you 

treat 
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treat the fons of Jacob ; let us, like them, pray 
to God according to our conference. Our opini- 
on will no more injure your ftate, than Judaifhh 
You tolerate the enemies of Jefus Chrift ; tolerate 
us who adore him, and who differ from you only 
iu theological fubtilties. Do not deprive your- 
felves of ufeful fubjedts ; x ufeful in your manu- 
factures, your marine, and the cultivation of 
your lands. Of what importance is it, that their 
Creed be fomewhat difierebt from yours? You 
want their labour, and not their Catechifm/ > 

. Faction is quite a different thing* It always 
happens, that a perfecuted fed: degenerates into 
faction. The opprefled naturally unite and ani- 
mate each other $ and are generally more induftri- 
ous in ftrengthening their party, than their perfe- 
cutors in their extermination. They muft either 
deftroy or be deftroyed. So it happened after 
the perfecution excited in 304, by Galerius, in 
the two laft years of Dioclefian. The Chriftians, 
having been favoured by that emperor during 
eighteen years, were become too numerous and 
too rich to be exterminated. They joined Chlo- 
rus } they fought for his ion Conftantine, and % 
total revolution of the empire was the confer 
quence. 

Small events may be compared with great, 
when they are produced by the fame fpirit. Re- 
volutions of a futiilar kind happened in Holland, 

in 
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in Scotland, aqd in Switzerland. When Fer- 
dinand and Ifabella drove the Jews out of Spain, 
where they were eftabliftied, not only before 
the reigning family, but before the Moors, 
the Goths, or even the Carthaginians ; if the 
Jews had been as warlike as they were rich, 
they might eafily, in conjunction with the A>- 
rabs, have effected a revolution. 

In ftiort, n6 left ever changed the govern- 
ment, unlefs excited by defpair. Mahomed him- 
fclf fucceeded only becatife he was driven from 

Mecca, and a reward offered for his head.. 

■ •••-•> .( 

> Would you prevent a fe& from overturning 
the ftate, imitate the prefent ftife conduft of 
England, of Germany, of Holland ; ufe tolerati- 
on. The only methods, in policy, to be taken 
with a new fe&, are, to put to death the chief 
and all his adherents, men, women, and chil- 
dreiv without fparing one individual; or to 
tolerate them, when numerous. The firft me- 
thod is that of a monfter * the fecond, of a wife 
man. 

Chain your Tubjefts to the - ftate by their 
ihtereft. Let the Quaker and the Turk find 
their advantage in living under your laws. Reli- 
gion is of Gpd to man ; the civil law is of you to 
your people, 

L ' CHAP. 
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C H A f>, V. 

Of Profanation. 

LEWIS IX. king of France, who for his vir- 
tues was numbered among the faints, made 
a law againft blafphemers. He condemned them 
to a new puniftiment \ their tongues were pierced 
with a hot iron. It was a kind of retaliation t 
the finning member fuffering the puniftiment. 
But it was fomewhat difficult to determine, what 
was blafphemy. Expreffions frequently efcape 
from a man in a paflion, from joy, or even in cbn- 
verfetion, which are "merely expletives, fuchtt 
the fela and the vab of die Hebrews, the pol 
and the eedepol of the Latins, <as alio per Dtos 
unmortaleS) an expreffion frequently ufed, with- 
out the leaft intention of (wearing by the im- 
mortal God& 

A. 

The words which are called oa ids and blafphe- 
my, are commonly vague terms that may be 
varioufly interpreted. The law by which they 
are punifhed, feerris to be founded on that of die 
Jews which fays, tfbon Jbalt not take the name of 
the Lord thy God in vain. The beft cohimenta- 
tors are of opinion, that this commandment relates 
to perjury ; and there is the more reafon-to believe 
them right/ as the word Jbave 7 which is tranflated 
i in 
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in vain, properly fignifies perjury. Now, what 
analogy can there be between perjury and Cabo 
de dios, Cadedis, Sangbleu, Vtnirebku, Corp H 
dio, &c. ? 

■ , ■ t 
It was cuftomary with the Jews to lwear by 

t;he life of God, as the Lord livetb: the phrafe 

was common ; fo that it was lying in the name of 

God, that was forbidden, 

: Philip Augustus, in 1181, Condemned 
? tte nobility, who fhould pronounce the words 
which are fbftened in the terms Tetebleu, ventre- 
bleu^ corbleu, fangbleu, to pay a fine, and. the ' 
plebeians tm be drowned. The firft part of this 
law feems puerile, the latter . abominable. It 
w&s an 6utrage to nature,Vto drown one man for - 
a crime for which another paid a few pence of 
the money of thofe times. So that this law, 
like many other, remained unexecuted, efpecially 
when the king was excommunicated, and his 
kingdom interdicted by pope Celeftine III. 

/ 

Saint Lewis, transported with zeal, order- 
ed indifcriminately, that whofoever {hould pro- 
nounce thefe indecent words (hould have his 
tongue bored, or his upper lip cut off. A citi- 
zen of Paris, having fuffered ; this punifliment, 
complained to Pope Innocent IV. This Pontiff , 
remonftrated to the king that the punilhment was 
too great for the crime, which however had no 
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Bu t he had offended God ! True, moft grie- 
youfly. Imitate God in your proceedings againft 
him. If h^ be penitent, God forgives him. Im- 
pofe a penance, and let him be pardoned. 

Your illuftrious Mont ef quiet* hath faid: It is 
our duty tQ honour the Deity, and not to revenge 
him. Let us weigh thefe words. They do not 
mean, that we fhould neglett the maintenance of ; 
public decorum ; but, as the judicious author of 
the preceding Eflay obferves, that it is abfurd for 
an infe£t to pretend to revenge the fupreme Beings 
A village magiftrate, or the magiftrate of a city, 
is neither a Mofes nor a Jofhua. 



C H A P. VI. 

Of the Indulgence of the Romans in Matters of 

Religion. 

i 

The amazing contrail between the Roman 
laws, and the barbarous inftitutions by which they 
were fucceeded, hath often been the fubjedt of 
converfation among the fpeculative part of man- 
kind. 

• » — - 

Doubtless the Roman fenate held the fu- 
preme God in as great veneration as we ; and 
profefled as much efteem for their fecondary dei- 
'„ . - ties 
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ties as we for our faints. Ab Jove principium was 
their common formule.- Pliny in his panegyrick 
on the good Trajan attefts, that the Romans never 
omitted to begin their difcourfe, and affairs, by 
invoking the Deity. Cicero and Livy tell us the- 
feme thing. No people, were more religious ; but 
they were too wife, and too great, to defcend to 
the punifliment of idle language or philofophick 
opinions : they were incapable of inflidting bar- 
barous punifliments on thofe who, with Cicero, 
himfelf an augur, had no faith in auguries • or on 
thofe who, likeCsefar, aflerted in full fenate, that 
the gods do not punifli men after death. 

/ It hath often been remarked, that the fenate 
permitted the chorus in the Troad to fing : There 
is nothing after deaths and death it/elf is nothing. 
Ton ajky what becomes of the dead? they are 
where they were ere they were born*. 

Was ever profanation more flagrant than this ? 
From Ennius to Aufbnius all is profanation, not- 
withftanding the refpeft for divine worfhip. Why 
were .thefe things difregarded by the fenate ? be- 
caufe they did not, in any wife, afFedt the govern- 
ment of the (late ; becaufe they difturbed no inftU 
tution, nor religious ceremony. The police of the 
Romans was neverthelefs excellent; they were 
neverthelefs abfolute matters of the beft part of 

* Pofl mortem nihil eft, mora ipfaque nihil, &c. Seneca; 

L 4 the 
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the world, till the reign of Theodofius the ft- 
cond 

* 

It was a maxim of the Romans, Deer urn offett* 
fa, Diis cur*i Offences againft the Gods concern 
the Gods only. The fenate, by the wifeft infti- 
tution, being at the head of religion, were unde* 
no apprehenfions, that a oonvqcation of priefts 
fhould force them to revenge the priefthood un- 
der a pretext of revenging heaven. They neve* 
faid, let us tear the impious afunder, left we our- 
felves be deemed impious ; let us (hew the priefts 
hood, by* our cruelty, that we are no lefs religi-, 
' ous than they. 

% Bu t our religion is more holy than that of the 
Romans, and confequently impiety is a greater 
crime. Granted. God will punifh it. The 
part of man is, to punifti that which is criminal 
in the public diforder which the impiety hath oc- 
cafioned. But if in the aft of impiety the delin- 
quent hath ftpt even ftolen a handkerchief; if 
the qeremonies of religion have been in no wife 
difturbed, fhall we, as I faid before, punifti the 
impiety as we would punifti parricide ? The 
Marfhal d'Ancre had caufed a white cock to be 
killed when the moon was at full: ought we 
therefore to hum the Marfhal d'Ancre ? 

EJl modus in rebus , funt certi denique fines \ 
Necfcutica dignum borribili feftert JlageHo. 

' CHAP. 
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CHAP. VII. 

Oh the Crime of Preaching ; and of Anthony. 

A CALvirtisT teacher, who, in certain prdvin- 
ces, preaches to his flqck, if he be detedted, is pu- 
nched with death; and thofe who have given him 
% flipper or a bed, are fent to the gallies for life. 

In other countries, if ajefuit be caught preach^ 

ing, he is hanged. Is it to avenge God that this 

Calvinift and this Jefuit are put to death ? Have 

both parties built upon the following Evangelical 

law ? If be neglett to hear the church, let him be 

unto tf/ee as a heathen man and a pMican. But 

the Evangelift does not order that this heathen 

and this publican fhouid be hanged, 

* 
Or have they built on this paflage in Deuterd- 

nomy*: If among you a prophet arife-, and that, 
'which he hath /aid come to pafs ; and befayeth un- 
to you, let us follow Jirange Godsy arid if thy bro- 
ther, or thy Jon, or thy wife, or the friend of thy 
h$art, fay unto thee, come, let us follow Jirange 
Godb i let them be firaigbtways killed, fir ike thou 
. fir ft, and all the people after thee. But neither this 
Jefuit nor the C&lvinift f&id unto you, come, let 
us follow ftrange Gods. 

The counfellor Dubourg, the monk Jehan 

• Chap. XIII. 

Chauvin 
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Chauvin, named Calving the Spanifh phyfician 
Servetus, the, Calabrian Gentilis, all worfliipped 
' the fame God : and yet, the prefident Minard 
caufed couniellor Dubourg to be burnt ; andDu- 
bourg's friends caufed prefident Minard to be at 
falcated; Jehan Calvin caufed the phyfician 
Servetus to be roafted ; and had likewife the con- 
ization to be a principal means of bringing the 
Calabrian Gentilis to the block ; and the fiieceflbrs 
of Jehan Calvin burnt Anthony. Was it reafbn, 
or piety, or juftice, that committed thefe mur- . 
ders ? 

. This hiftory of Anthony is one of the moft 
lingular which the annals of phrenfy hath pteferv- 
ed. I read the following account ii* a very curi- 
ous manufcript -, it is in part related by Jacob 
Spon. 

Anthony was born at Brieu in Lorrain, of 
catholic parents, and he was educated by the Je- 
fuits at Pont-a-Mouffbn. The preacher -Feri en- 
gaged him in the proteftant religion at Metz. 
Having returned to Nancy he was profecuted as a 
here tick, and, had he not been faved by a friend, / 
would certainly have been hanged. He fled for 
refuge to Sedan, where, being taken for a papift* 
he narrowly efcaped aflaflination, / . 

Seeing by what ftrange fatality his life was 
not in fafety either among papifts or proteflants, 

he 
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fce went to Venice and turned Jew. He was pofi- 
tively perfuaded, even to the laft moments of his 
life, that the religion of the Jews was the only- 
true religion ; for that if it was once true it muft 
always be fb. The Jews did nbt circumcife him, 
for fear of offending the ftate ; but he was no left 
internally a Jew. He now went to Geneva, 
where, concealing his faith, he became a preach- 
er, was prefident of the college, and finally what 
is called a minifler. 

The perpetual combat in his breaft between 
the religion of Calvin, which he was obliged to 
preach, ^nd that of Mofes, which was the only 
religion he believed, produced a long illnefs. 
He becamejnelancholy, at laft quite mad, cry- 
ing aloud, that he Was a Jew. The minifters of 
the gofpel came to vifit him, and endeavoured to. 
bring him to himfelf • but he anfwered, " that 
" he adored none but the God of Ifrael ; that 
<l it was impoffible for God to change ? that God 
" could never have given a law, and infcribed it 
" with his Own hand, with an intention that it 
" fhould be aboliftied." He fpoke againft Chris- 
tianity, and afterwards retraced all he had faid, 
and even wrote his confeflion of faith, to efcape 
punifhment ; but the unhappy perfnafion of his 
heart would not permit him to fign it. • The 
council of the city affembled the clergy, to con- 
fult what was to be done by the unfortunate An- 
thony. ' The minority of thefe clergy were of 

opinion 
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opinion, that they Ihould have compaflion on him, 
and rather endeavour to cure his difeafe, than pu- 
nifti him. The majority determined, that he 
ihould be burnt, and he was burnt. This tranfao 
tionisofthe year 1632*. A hundred years of 
reafon and virtue are fcarce fufficient to expiate 
fuch a deed 

CHAP. VIII. 

Ibe Hifiory of Simon Morin. 

* • • • 

The tragical end of Simon Morin is not lefe 
horrible than that of poor Anthony. It was midfl: 
the feafting, pleafures and gallantry of a brilliant 
court ; it was even in the times of the greateft 
Jicentioufhefs, that this unfortunate madman was 
burnt at Paris, in the year 1663. Imagining that 
he had feen vifions, he carried his folly fo far as to 
believe that he was fent from God, and that he 
was incorporated with Jefus Chrift. 

The Parliament very wifely condemned him 
to be confined in a mad-houfe. What was very 
remarkable, there happened to be confined in the 
fame mad houfe another fool who called himfelf 
God the father. Simon Morin was fo ftruck with 
the folly of his companion that he acknowledged 
his own, and appeared, for a time, to have reco- 
vered his fenfes. He declared his repentance, and 
unfortunately for himfelf obtained his liberty, 

* Sp'on. p. 500. Guy Vances. 

_ Sometime 
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Sqmetime after he retypfed into his former 
nonfcnfe, and began to dogmatize, His unhappy 
'deftiny brought him acquainted with St. Sorliji 
pefmarets, who for fome months was his friend, 
but who afterwards, from jealoufy, became his 
moil cruel profecuton 

_ . . This Defmarets was no lefi vifionary than Mo- 

riii. His fir ft follies indeed were innocent. He 

jprinted- dip T/agi-Comedies of Erigone and. Mi- 

ramf with a translation of the Pfalms i the Ro- 

.hianceof Ariane and the Poem of Clovis, with 

the olEce of the holy Virgin turned into verfe. 

He likewife piiblifhed dithyrambic poems, en- 

. riched with invectives agaiuft . Homer -and Virgil 

^From this kind of follies he proceeded to others 

/of a more ferious nature. He attacked Port Roy^ 

^/,-and after corifeffing that he had perverted 

ibme. women to a'theifai, he commenced prophet. 

. He pretended that God had given torn, with. his 

awn "hand, 'the key to the treafure of the Apo- 

calypfe, that with this key he would reform the 

whole world, and that . he (hould command an 

army of an hpijdrecj an4 forty thoufand men a- 

gainft the Jahfenifts. 

«> 

i 

Nothing could have been more reafonable 

> 

and more jail, than to have .confined him iirthe 
fame place with Simon Morin : but can it be be- 
lieved, that he found credit with the Jefuit Annat, 

the 
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the king's confeflbr ? whom he periuaded, that this 
poor Simon Morin would eftablifli a fedt almoft as 
dangerous as the Janfenifts themfelves. In (hort, 
carrying his infamy fo far as %o turn informer, 
he obtained an order to feize the perfon of his ri- * 
vaL . Shall I tell it ? Simon Morin was condemn- 
«d to be burnt alive ! 

In condufting him to the'ftake, there was 
found, in one of his (lockings, a paper in which 
he begged forgivenefs of God for all his errors. 
This ought have to laved him ; but no : the 
Sentence was confirmed, abd he was executed 
without mercy. 

Such deeds are enough to make a man's hair 
brittle with horror. Yet, where is the country 
that hath not beheld fuch (hocking (pedtacles? 
Mankind univerfally forget that they are brothers, 
and perfecute each other even to death. Let us 
confole ourfelves with the hope that fuch dreadful 
times are pafled, never more to returri. 



CHAP JDC 



/ 



of mtcbu: 
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In the year 1748, in the biftioprick of Wurtf- 
burg, an old woman was c6nvidted of witchcraft 
and burnt. This was an extraordinary- pheno- 
menon' 
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inenon in the prefent century, ^3ut how incredi- 
ble it feems, that a people, who boafted of their 
reformation, and of having trampled fuperftition 
' under their feet, and who flattered themfelves that 
they hadjt>rought tlieir reafdn to perfe&ioa ; is it • 
not wonderful, I fay, that fuch a people ftiould 
have believed in witchcraft ; fhould have burnt 
pld women accufed of this crime, and that above 
a hundred years after the pretended reformatio 
of their reafon? . ' 

1 In the year 1652, a country woman, named 
Michelle Chaudron, of the little territory of Ge- 
faeva, met the Devil in her way from the city. 
The Devil gave her a kifs, received her homage, 
and imprinted on her upper lip, and on her right 
breaft, the mark which he is wont to beftow up- 
on his favourites. This feal of the Devil is a 
litde fign upon the flcin, which renders it infenfi- 
ble, as we are aflured by all the demonographical 

civilians of thofe times. 

.' 

The Devil ordered Michelle Chaudron to be- 
witch two youlig Girls. She obeyed her mafter 
punctually. The parents of the two^girls accufed 
her of dealing with the Devjl. The girls being 
confronted with the criminal, declared, that they 
felt a continual prickling in fome parts of their 
bodies, and that they were pofiefled. , Phyficians 
were called, at leaft men that pafledTor Phyfici- 
ans in thofe days. They vifited the girls. - They 

. fought ' 



xxvi A Commentary on 

fought for the £al of the Devil on the body of 
Michelle, which feal is called, in the verbal pro* 
cefs, the Satanical mark. Into one of thefe marks 
they plunged a long needle, which was already 
no fmali torture. Blood iflired from the wound, 
and Michelle teftified by her cries that the part 
was not infenfible. The judges not finding fuffi- 
cicnt proof that Michelle Chaudron was a witch, 
ordered her to be tortured, which infallibly pro 
duced the proof they wanted. The poor wretch^ 
overcome by torment, confefled, at laft, every 
thing they defired. 

The phyficians (ought again for the Satanical 
mark, and found it in a little black fpot on one 
of her thighs. Into this they plunged their nee- 
dle. The poor creature, exhaufted and almoft 
expiring with the pain of the torture, was infen- 
fible to the needle, and did not cry out. She 
was inftantly condemned to be burnt; but the 
world beginning at this time to be a iitde more 
civilize^ fhe was previoufly ftrangled. 

At this period, every tribunal in Europe re* 

founded with fuch judgments, and fire and faggot 

were univerfally employed againft witchcraft as 

well as herefy. The Turks were reproached with 

having amongft them neither forcerers, witches, 

nor dsmoniaf s ; and the want of the latter was 

confidered as an infallible proof of the falfity of 

their religion. 

A zealous 



• 
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A zealous friend to thfc public welfate, tp 
humanity* and ta true religion, in one of his 
Writings in favour of innocence, inforiils us, that 
there have been above a hundred thoufand bitch- 
es condemned to die by Ghriftian tribunals. If, 
to thefe lawful maflacres, wp add the much fu-» 
perioJ: number of hereticks facrificed, our part of 
the jjtebfe will appear bnt Vaft fcaflbld covered 
With executioners and vidtims, and furrounded 

by judges, guards and Ijpe&atorBw " • - 

* »■ ...... *■ 

CHAP. X. 



On the. Punijbmeht of Death. 

jT'hath Jong fincie been bbfeived, that a man 
after he is hanged is good for nothing, and that 
puniftuftents invented for th<6 good of fociety, 
ought to be ufeful to jbciety . It is evident, that 
a fcbre of ftout robbers, condemned for life to 
fbme public work, would ferve the ftate in their 
puniftiment, and that hanging thefti is a benefit 
to nobody but the executioner* Thieves, in 
England, are feldom punithed with death, but 
are (tranfported to the colonies. This is alfo prac- 
ticed in Ruflia, where not one criminal was exe- 
cuted during the yrhole reign of the autocratical 
Elizabeth. Catherine IL who hath fucceeded her, 
with much more genius, follows her example : 

M yet 
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yet crimes are not multiplied by this humanity ; 
tod it generally happens tha* the criminal* ferit 

* to Siberia, in time become hontft people- The 
feme is obferved in the EngJifh colonies. We 
are aftonifhed at the change, and yet nothing can 
be more natural. The coadem#e4 are forced to 
continual labour for a livelihood. The opportu- 
nities of vice are wanting. They marry mi 
multiply. OWige men to worlc* and you cer- 
tainly make them honed, k is. wfeU known, that 
atrocious crimes are not tecrapit&d in the goiyi* 

• tryy unleis when there is too much holiday, and 
confequently too much idlenefe, and confequent- 
ly too much defrauqhery, . 

The Romans Clever condemned a citizen to 
deajh, unlefc for crimes which concerned the 
iafety of the ftate. Thefe our mafters, our firft 
legiflators, were careful of the blood of their 
fellow-citizens ; but we are extravagant with the 
blood of ours. 

The ' queftion hath heen frequently debated, 
whether a judge ought to have the power to pu- 
nifli with d/sath, when the punifliment is undeter- 
mined by the. law? This queftion was folemnly 
agitated in the prefence of the Emperor Henry 
VII, who decreed * that no judge fhould have 

fuch a power. 

% 

* Bodln dc Jfcpublica, lib. 3, c. 5. ' ' 

There 
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Thsre are #>i$e criminal cafe$ which are ei<- 

ther (b new, fo complicated, and fo unaccounta~ 

fWe, as to have jefcaped the prqvifipa of the lapps^ 

and which cherefqne, in forne countries, are lefjt 

to the difcretjon of the judge. But for one cafp 

in which the laws permit the deatfr pf a criminal 

nvhoiyi th£y Jtiaye pot cqii4$n)Re<J, : thejre are p. 

thoufand, wherein humanity fhqftld fave wb$gi 

the laws have condemned to fuffer. 

The fwojtd of juftice is in our l^nds, but^ye 
ought rather to feluitt than to Sharpen its edge. It 
remains within its (Sheath in the prefence of kingj, 
to inform u? tit^t it ought fekjjcap to t>e 4rayp n^ ; 

' -• ' ■ ; * 

' There have been fome judges wbo were psflj- 
on&tely fond of Spilling human. Jbtood ; - fuclji was 
Jefferies in ^England, and fuoh in France was the 
man whom they .called Qoupe-tit-e, Nature never 
intended fush men for magiftrafces, but for exe- 



cutioners. 
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Oh Death Warrants. 

> 
• Must we go "to the end of the world, muft 
xut have recourfe to the laws of China, to learn 
how frugal we ought to be of human blood ? Ivis 
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now more thau fourthoufand years that the tri- 
bunal* of that empire have exifted ; and it is al- 
io more than four thoufafld years that the meaneft 
fubje&, at the extremity of the Empire, hath 
not been executed, without firft tranfinitting his 
cafe to the Emperor, who caufes it to be thrice 
examined by one of his tribunals ; after which 
he figns the death warrant, alters the fentence, or 
entirely acquits. 

But it is unneceflary to travel fo far for ex- 
amples of this nature ; Europe will abundantly 
fupply us. In England, no criminal is put to 
death, whofe death-warrant is not figned by the 
king. It is alfo pra&ifed in Germany and in moil 
parts of the north. Such likewife was formerly 
the cuftom in France, and fuch it ought to be in 
all polifhed nations. A fentence, at a diitance 
from the throne, may be dictated by cabal, pre- 
judice or ignorance. Such little intrigues are un- 
known to monarchs, who are continually fur- 
rounded by great objefts. The members of the 
fupreme council are more enlightened, lefs liable 
to prejudice, and better qualified than a provin- 
cial judge, to determine whether the ftate re- 
quire fevere punifhments. In (hort, when infe- 
rior courts have judged according to the letter of 
the law, which poffibly may be rigorolus, the 
council mitigates the fentence according to the 
true fpirit of all laws, which teaches, never to 
facrifice a man, but in evident neceffity. - 

C H A P, 
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CHAP. XII. 

V 

Of Torture. 

All mankind being expofed to the attempts of 
violence or perfidy, deteft the crimes of which 
they may polfibly be the vidtims : all defire that 
the principal offender and his accomplices may be 
punifhed; neferthelefs, there is a natural com- 
jpaffion in the hum,an heart, which makes all men 
deteft the cruelty of torturing the accufed in or- 
der to extort confeffion. The law has not con- 
demned them,' and yet, though uncertain of 
their crime, you inflidt a punifhment more horri- 
ble than that which they are to differ when their 
guilt is confirmed, " Poffibly thou mayft be 

' ** innocent $ but I will torture thee that I may 
" be fatisfied : not that I intend to make thee 
44 any recompence for the thoufand deaths which 
44 I have made thee fuffer, in lieu of that wl^ich 
44 is preparing for thee." Who does not ftiud- 
der at the idea f St. Auguftin oppofed fuch cru- 
elty. The Romans tortured their flaves only ; 
and Quintilian, recolle&ing that they were men, 

, reproved the Romans for fuch want of huma- 
nity- 

« 

If there were but one nation in the world 
which had abolifhed the ufe of torture ; if in 
that nation crimes were no more frequent than in 

M 3 ■ others* 
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others ; and if that nation be more enlightened 
and more flourifhing fince the abolition, its ex- 
ample furely were fufficient for the reft of the 
world.* England alone might inftnuft all other 
nations in this particular ; but England is not the 
only nation. Torture hath been aboliftied in 
other countries, and with fuccefs; the queftion 
therefore is decided: Shall not a people, who 
pique themfelves on their politenefs, pride them- 
felves alfo on their humanity ? Shall they obfti- 
nately perfift in their inhumanity, metely be- 
caufe it is an antient cuftom? Referve at leaft 
fiich cruelty for the punifhment of thofe harden- 
ed wretches, who fhall have affaffinated the father 
of a family, or the father of his country ; but 
that a young perfon, who commits a fault which 
leaves no traces behind it, (hould fuffer equally 
with a parricide ; is not this all ufelefs piece of 
barbarity? 

» • > 

I am afhamed of having faid any thing on this 
fubjeft, after what hath been already faid by the 
author of the Eflay on Crimes and Puniflimenfs. 
I ought to have been fatisfied with wifhing, that 
mankind may read with attention the work of 
that friend to humanity. 



CHAP. 
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C H A P. xra. 

K 

I *, . 

Of certain fariguinary: Tribunals. 

Is" it credible, that there formerly exifted a 
fapreme tribunal more horrible than the faquifi- 
tion, and that tliis tribunal was eftablilhed by 
Charlemagne ? It was the judgment of Weftpha- 
lia, otherwife call#l the Vhemie Corfirt The fe- 
verity, or rather cruelty of this Court, went fo 
far as to punifh with death* every Sax^n who 
broke his faft during Lent The fame law was 
alio eftabliflied in Francbe-Gmti y \yL the begifi- 
ning of the fevtateenth century. In the archives 
of a little place called St. Claude, fi mated in a 
renniote corner of , the moft mountainous part of 
the county of Burgundy, -are.preferved the par- 
ticulars of the. fentenee and verbal jwroceis of ex- 
ecution of a poor gentleman named Claude Guil- 
lon, who was beheaded on the z8th of July 1620. 
BeijBg reduced to tibe utmoft poverty, and urged, 
by the' moft intolerable hunger, he eat, an a ffth 
day, amorfelofhorfeflefh, which had been kil- 
led in a neighbouring field: This was his crime. 
He was found guilty of facrilege. Had he been 
a rich man, and had fpent two hundred crowns in 
a fupper of fea fifh, fuffering the poor to die of 
hunger, he would have been confidered'as a per- 
fon fulfilling ev?ry duty. The following is a co- 
py of his fentenee ; " Having feen all the papers 

M 4 of 
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" of the procefs, and heard the opinions of the 
" dodtors learned in the law, we declare the faid 
" Claude Guillon to be truly attainted and con-. 
" vidted of having taken away part of the flefh 
" of a horfe, killed in the meadow of that town * t 
" of having caufod the faid flefh to be drefled, 
44 and of eating the fame on faturday the 31ft of 
March, &c. v 

What infamous Doftors muft thefe have 
been, who gave their opinions on this occafion ? 
Was it among the.Topinambous, or among the 
Hottentots, that thefe things happened? The 
Vhemick Court was yet more horrible, . Dele- 
gates from this court were fecretly fpread over all 
Germany, taking informations unknown to the 
accufed, who were condemned without being 
heard ; and frequently, in want of an executi- 
oner, the youngeft judge performed the office 
himfelf *. It was requifite, in order to be fafe 
from the affaifination of this Court, to procure 
letters of exemption from the emperor ; and even 
thefe were fometimes ineffedtual. This Chamber 
of aflaflins was not entirely abolifhed till the reign 
of Maximilian I. It ought to have been diflblved 
in the blood of its members. The Venetian 
Council of Ten was, in <?omparifon with this, a 
court of mercy. 

* See the excellent abridgment of the Chronological 
iiftorj and laws of Germany, an. 803, 

What 
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What (hall we think of fiich horrid proceed- 
ings ? Is it fufficient to bewail humanity ? There 
were fome cafes that cried aloud for venge- 
ance, 



C H A P. XIV, • 

On the difference between political and natural 

. Laws. 

I c all natural Laws, thofe which nature dic- 
tates in all ages, to all men, for the maintenance 
of that juftice which (he (fay what they will of 
her) hath implanted in our hearts. Theft, vio- 
lence, homicide, ingratitude to beneficent pat- 
ients, ^perjury againft innocence, confpiracies 
againft ones country, are crimes that are univer- 
sally andjuftly puniftied^ though with more or 
Jefs feverity. 

I call political Laws^ thofe that are made in 

compliance with prefent neceffity, whether it he 

to give (lability to the government, or to prevent 

misfortune. For example : being apprehenfive 

that the enemy may receive intelligence from 

the inhabitants of the ,city, you (hut the gates, 

and forbid any one to pals the ramparts on pain 
pf death. 
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Or, fearful of a new fed of people, who pub- 
licly difclaim aH obedience to their fovereign^ 
and fecretly confalt of means to diveft thcmfelves 
of that obedience ; who preach, that all men are 
equal, and that obedience is due to God alone ; 
who, accufing the reigning fedt of fuperftition, 
mean to.deftroy that which is confecrated by the 
fhte ; you denounce death againft thqfe who, in 
publicly dogmatizing^ favour of this fedl, may 
inftigate the people to revolt 

i 

Or* two ambitious princes contend for a 
crown : the ftrongeft gains the prize, and pu- 
jiifhes with death the paitifens of the weaker. 
The judges become the inftrumcnts of vengeanefe 
of the new fovereign, and the fupports of his .au- 
thority. 

When Richard the third, tjie murderer of his 
two nephews, was acknowledged king of Eng- 
land, the jury found Sir William Collinburn guil- 
ty of having written to a friend of the Duke of 
Richmond, who was at that time raifing an army, 
and who afterwards reigned by the name of Hen- 
ry VII. They found two ridiculous lines of Sir 
William's writing, which were fijfiicient to con- 
demn him to a horrible death. Hiftory abounds 
with ftsch examples of juftice. 



The 
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% . i . 
The right of reprifal is alfo a law adopted by 
Rations. For example, your enemy has hanged 
one of your brave captains, for having defended 
an old ruined caftle againft a whole army. One 
of his captains falls into your hands ; he is a wor- 
thy man, and you efteem him ; neverthelefs you 
hang him by way of reprifal. You fay it is the 
law ; that is to fay, becaftfe your enemy has been 
guilty of an enormous crime, you mull be guil- 
ty of another. 

These political fanguinary laws exift but for a 
time ; they are temporary, becaufe they are not 
founded in truth. They referable the neceflity 
which, in cafes of extreme famine, obliges peo- 
ple to eat 'each other : they ceafe to eat men as 
foon as bread is to be had. 



CHAP. XV, 

On the Crime tf High Tredfon. On Titus 
Oates, and on the Death , of Auguftin de 
Thou. 

High Treafbn is an offence committed againft * 
the fecurity of the commonwealth, or of the King 
its reprefentative. It is confidered as parricide, 
and therefore onght not to be extended to offen- 
ces which bear no analogy to that crime. 'In 

making 
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making it High Treafon to commit a theft in any 
houfe belonging to the ftate, or even to fpeak fe- 
ditious words, you leflen the horror which the 
crime high treafon ought to infpirp. 

In our ideas of great crimes, there fhould be 
nothing arbitrary. If a theft from, or impreca- 
tion againft, a father be confidered as parricide, 
you break the bond of filial piety ; the fon will 
then regard his parent as a terrible monfter. 
Every exaggeration in a law tends to its deftruc- 
tion, 

In common crimes, the laws of England are 
favourable to the accufed ? but in cafes of high 
treafon, they are againft him. The Jefolt Titus 
Oates, being legally interrogated in the Houfe of 
Commons, and having, upon his oath, declared 
that he had related the whole truth, yet after- 
wards accufed the fecretary of the Duke of York, 
and feveral others, of high treafon, and his infor- 
mation was admitted. He likewife fwdre before 
the King's Council, that he had not feen the fecre- 
tary, and afterwards, that he had. Notwith- 
standing thefe illegalities and contradictions, the 
fecretary was executed, 

The fame Titus Oates and another witnefe de* 
pofed, that fifty Jefuits had confpired to aflaffi- 
nate Charles II. and that they had feen commifli- 
ons, figned by father Oliva, general of the Jefa- 
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its, for the officers that were to command an army 
of rebels. This evidence was (iifficient to autho- 
rize the tearing out the hearts of feveral people, 
and dafhihg them in their faces. But, ferioufly, 
can two witnefles be thought fufficient to convidt 
a man whom they have a mind to deftroy ; at 
leaft one would imagine they ought not to be no- 
torious villians ; neither ought that, which they 
-depofe, to be improbable. 

• * - 

Let us fuppofe that two of the moft upright 
magiftrates in the kingdom were to accufe a man 
of having conspired with the Mufti, to circum- 
cife the whole* Council of ftate, the Parliament, 
the Archbilhop and the Sorbonne ; in vain thefe 
two magiftrates might fwear, that they had feen 
the letters of the Mufti : it would naturally be 
luppofed that they were wrong in their heads. It 
Was equally ridiculous to imagine that the gene-* 
ral of the Jefiiits (hould raife an army in England, 
as that the Mufti intended to circumcife the court 
v of France. But unhappily, Titus 'Oates was 
believed; that there might remain no fpecies of 
atrocious folly, which hath not entered into the 
heart of man. 

The laws of England do not confider as guilty 
of conipiracy, thofe who are privy to it, and do, 
UQt inform. They fuppofe the informer as infa- 
mous as the confpirator is culpable. ' In France, 
if any one be privy to a confpiracy and does not 

reveal 
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reveal it, he is punched with death. Lewis XI* 
againft whom conspiracies were frequent, made 
this law ; a law, which a Lewis XII. or an Henry 
IV. could never have imagined. It not only cb- 
liges an honeft man to divulge a crime which, by 
his refolution and advice, he might poffibly pre* 
vent ; but it renders him liable to be punithed as 
a calumniator, it being eafy for the accufed t$ 
manage their affairs in foch a manner as to elude 
conviction. 

This was exa&ly the cafe of the truly reifpec- 
table Auguftin de Thou, councellor of ft ate, and 
Ion of the only good hiftorian of which France 
can boaft ; equal to Guicciardini in point of abi- 
lities, and perhaps fuperior in point of imparti- 
ality. 

This con fpi racy Was againft Cardinal 3e Rich- 
elieu, rather than againft Lewis XIII. Th6 de- 
fign was not to betray France to an enemy ; for 
the king's brother, who was the principal author 
q£ the plot, could never intend to betray a king- 
dom to which he was the presumptive heir, there 
being only between him and the crown, a dying 
brother, and two children in the cradle. 

r 

i * ' 

De Thou was neither guilty in the fight of 
God, nor man, One of the agents of the king's 
brother, of the Duke of Bouillon, fovereign 
prince of Sedan, and of the grand Equerry' d'Ef- 

fiat 
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iUt St. JVfers, had communicated their intention 
•tode Thou, who iqimediately.-went to St. : M^r$> 
$#4 eadeavaused jbordiffoade. laiin from the ent$r T 
prize. If he had informed againft him, he had 
no proofj ,apd rriufi; inevitably have fallen a facra- 
fie? to the refeijitiwat of the preemptive fyeu* 
pf a f: fovereigpi ^piriupe* rf. the. k-ing'f favourite, 
aa$l *o pubJicfc s*8£fatiq*i. In •ftiortj he, wouJ4 
have been punifbe^ ; as, ja ra#ligi#iy: v calurrmia^ 
tor. , 

* v 

\ 

The chancellor Seguir va^ foicrinced of this 
in confronting de Thou with the grand Equerry, 
when de Thou afked the latter -$$ fallowing quef- N 
tion. rt Do you not remember, Srr, that there 
jjev^r palfed .a day, > 'm which I did not endeavour 
£o difliiajle you fepm.the attempt ? ". St. Mai» 
acknowledged j$ %q .tfe true. .S9 that de Thoa 

defferved^a rQGQfl&peace, rather than death, from 
p. tj&wftl'-iof .Equity. He eeittainly deferved to 
Joaye beta &ved Ijy cardinal Ridbelieu ; but hu- 
mnoity was not :Jri& Virtue. There is in this cafe 
ioBOSfchiflg more than futmnuni jus fummd injuria, 
In the featence of this worthy man we read, " for 
having had knowledge and participation of the 
&id confpiracy.** rlt does riot fay, for not having 
revealed. Sothat his crime was, hishavingbeen 
informed xaf ,a ^crime ; and he wag punifhed for 
having had ears and eyes, 

■ ' ■ . All 
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All that we can fay in extenuation of this feve* 
tity, is that it was not the aft of juftice herfel£ 
but of a delegated power. The letter of the law 
was pofitive ; but I appeal not only to the lawyers* 
but to all mankind, whether ib&fpirit of the law 
was not prevented ? It is a melancholy abfurdity, 
that a fmall nufnber of people fhould condemn as 
9iiminal 9 a man judged innocent by a whole na- 
tion, and worthy their efteem ! 



CHAR XVI. 

i 

On religious Confejion. 

Jauriony and Balthazar Gerard, who aflaffi- 
dated William I. prince of Orange ; Clement, 
the Dominican, Bhatel, Ravaillac, and all' the 
other parricides of thofe times, went to confeflion 
before they committed their crimes. Fanaticifin, 
in that deplorable age, was carried to fuch excels, 
that confeflion was an additional engagement to 
the perpetration of villany ; an engagement deem* 
ed facred, becaufe confeflion is a facrament. 

Strata himfelf fays, that Jaurigny non ante 
f acinus aggredi fuftinuit quant expiatam necis ani- 
tnam apud Dominicanum facer dotem calefti pane 
firmaverat. 

It appears in the interrogatory of Ravaillac, 

that 
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that coming from the Feuillants, and going to- 
wards the Jefuits college, he addreffed himfelf to 
thejefuit d'Aubigny; that after talking to hirfi 
of feveral apparitions which he had.feen, he (hew- 
ed him a knife, on the blade of which was engra- 
ved a heart and crofs ; and that he faid, this btarj 
Jignifiesj that the heart of the king Jbould be induced 
to make war againft the Huguenots, If thte d* Aii- 
bigny had informed the king of thefe words, 4nd 
tlefcribed the man, the beft of kings njight poP 
fiWy have efcaped aiiaffinatioa. 

On the 20th of Aiiguft, xfiio, ; three months 
after the death of Henry IV. whofe wounds were 
yet bleeding in the hearts of his fubje&s, the Ad- 
vocate-general Servin, of illuftrious memory, 
required that the Jefuits fhould be. obliged to fign 
the four following articles. 

I. That the Council is fuperior to the Pope. 

- • V 

II. That the Pope cannot deprive the King of 
any of ,his rights, by excommunication. 

III. That the Ecclefiaftics are, like other peo- 
ple, entirely fubjedt to the king. 

IV. That , a prieft .who, by confeflion, is ap- 
prized of a confpiracy againft the king or the 
{late, (hould reveal it to* the magiftrates. 



/ 






N On 
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On the 2 2d, the parliament published an arrets 
forbidding the Jefuits to inftruft youth, until they 
had figned thefe four articles. But the court of 
Rome was at that time fo powerful, and that of 
France fo weak, that the arret was difregard- 
ed. 

It is worth notice, that this court of Rome, 
which would not fuffer confeflion to be revealed 
when the. life of a fovereign was concerned, obli- 
ged the confeflbrs to inform the Inquifition in cafe 
any female; fliould accufe another prieft of hav- 
ing feduced or attempted to (educe her. Paul 
IV, Pius IV, Clement VIII, and Gregory XV, 
ordered this revelation* It was a dangerous {hare 
both for the confeflbr and the penitent. It was 
converting a (acrament into a regifter of accufa- 
tions and facrilege* for by the antient canons* 
and particularly by the Lateran council, under 
Innocent III. every confeflbr who reveals confefli- 
on, of whatfoever nature it may be, (hall be in- 
terdicted and imprifoned for life. 

Thus we fee four different Popes, in the 
fixteenth and feventeenth centuries, ordering the 
revelation of a fin of impurity, and forbidding 
it in cafes of parricide. A woman confefles, or 
fuppofes in her confeflion to a Carmelite, that a 
Cordelier attempted to feduce her ; the Carmelite 
itiuft impeach the Cordelier. A fanatical aflaflin, 
believing that he (hall ferve God by killing his 

prince 



t 
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prinee, confults his confefibr on this cafe of con- 
science ; the confeflbr is guilty of fiicrilege if he 
lave the life of his fovereign. 

This horrible abfiirdity is one of the unhappy 
confequences of the continual oppbfition, which 
hath fubfifted for fo many ages, between the Ec- 
clefiaftical and Civil Law. Mankind have in a 
thoufand inftances been fufpended between the 
crimes of facrilege ancj high treafbn, and the dif- 
tin&ions. of right and wrong have "been buried 
in a chaos, from which they are not yet emer- 
ged. 

r T 

r » - - 

Confes s ion of fins hath been^authorized in all , 
times and in all nations. The antients accufed 
themfelves in the myfteries of Orpheus, of Ifis, 
of Ceres, of Samothrace. The Jews confefled 
their fins on the day of fblemn expiation, and (till 
continue the fame practice. Each penitent chu- 
ies his confeflbr, who becomes his penitent in turn, 
and each receives from his companion thirty-nine 
laflies whilft he is repeating, three times, the for- 
mule of confeflion, which confifts only in thirteen 
words, and which confequently muft be gene- 
ral. 

» 

None of thefe confeffions were particular, and 
confequently could never ferve for a pretence to 
thofe fecret confutations, under the ftiadow .of 
jvhich fanatical penitents think to fin with impu- 

N a nity ; 
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nity ; a pernicious practice, by which a falutary 
inftitution is corrupted. Confeffion, which was 
intended as a curb to iniquity, hath frequently, 
in times of confufion and fedu&ion, become an 
incentive to wickednefs. Probably it was for 
this reafon, that Co many Chriftian dates have 
abolifhed a holy inftitution, which appeared to 
be as dangerous a£ ufeful. 



c h a p. xvn. 

Offatfe Money.; ' 

The crime of coining falfe money is deemed 
high tfreafon in the fecond degree, and juftly". To 
rob all the people is to be a traitor to the ftate. 
But it is afked, whether a merchant, who imports 
ingots of gold from America, and privately 
converts them into good money* be guilty of 
high treafon, and merit death ? which is the pu* 
nifliment annexed to his crime m.almoft all coun- 
tries. Nevertheless he has robbed nobody ; an 
the contrary, he has done fervice to die ftate, by 
increafing the currency. But he hath defdtuded 
the King of the fcriall profit upon the coin. He 
hath indeed coined good money ; but he hath. led 
others into the temptation of coining bad. Yet 
death is a fevere punifhment. I knew a lawyer 
who was of opinion, that flich a criminal fhould 
be condemned, as a ufeful hand, to work in die 
royal mint, with irons to his legs. 

CHAP. 
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C HA P. XVIII. 

'OnDotncfiic Tieft. 

.In countries where a trifling domeftic theft, 
or breach of truft is punilhed with death, is not 
the difproportipned punifhment dangerous tb fb- 
ciety ? fc it not even an encquragsment to larce- 
ny ? If in this cafe a matter profecutes his fervant* 
and the unhappy wretch fuffer death, the whole 
neighbourhood holds the mafter in ' abhorrence : 
they perceive that the law is contrary to nature, 
and confequently that it is a bad law, 

What is the refult ? Mafters, to avoid oppro* 
brium, content thernfelves with difcharging the 
thief, who afterwards fteals from another, and 
gradually becomes familiar with diflionefty. The 
punilhment being the feme for a fmall theft as for 
a greater, he will naturally fteal as much as he 
can, and at laft will not fcruple to turn afl^Tm tq 
prevent detedtioiv ;. 

If, on the contrary, the punilhment be pro* 
portioned to the crime ; if thofe who are guilty 
of a breach of truft be condemned to labour for 
the publick, the mafter will not hefitate to bring 
the offender tojuftice, and the cfime will be lefs 
frequent : fb true it is, that rigorous laws are often 
productive of crimes. \ 

N 3 .. CHAP. 
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CHAP. XIX. 

On Suicide. 

The celebrated Du Verger de Hauranne, Abbe 
de St. Cyran, one of the founders of Port Royal, 
in the year 1608, wrote a treatife on filicide, 
which is become one of the fcarcefl books in 
Europe. 

" The Decalogue," fays that author, " for- 
u bids us to commit murder ; in which precept 
felf-murder feems no lefs to be underftood, than 
the murder of another ; if, thererefore, there 
be cafes in which it is lawful to kill another, 
there may be cafes alfo wherein filicide may be 
allowed. But a man ought not to attempt his 
own life, 'till after having confulted his reafon. 
Public authority, which is the reprefentative of 
God, may difpofe of our lives. The reafon of 
man may alfo reprefent that of the Deity, it 
being a ray of the eternal light." 



St. Cyran extends this argument to a great 
length, which after all is a mere fophifm. But 
tyhen he comes to exemplify, he is not quite 
fo eafily anfwenfd. " A man may kill him- 
felf, fay6 he, for the good of his prince, for 
the good of his country, or for the g6od of 

his parents,' * 

1. 

It 
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« 

It does not appear, that we could with jus- 
tice condemn a Codrus, or a Curtius. What 
prince would dare to punilh the family of a 
man who had facrificed himfelf for his fer- 
vice? Or rather, is there any prince who 
would dare not to reward them. St. Thomas, 
before St. Cyran, faid the fame thing. But 
there was no need either of Thpmas, of Bo- 
naventure, nor of Hauranne, to inform us, that 
a man who dies -for his country defends our 
praife. , 

St. Cyran concludes, that it is lawful to 
db for ones own fake, that which is praife-wor- 
thy if done for another. The arguments of 
Plutarch, of Seneca, of Montaigne, and an hun- 
dred others, are well known. I do not pre- 
tend to apologize for an attion which the 
laws have condemned; but I do not recoi- 
led, that either the Old or New Teftament, 
forbid a man to relinquifti his life, when it 
is no longer fupportable. By the Roman 
laws, fuicide was not forbidden ; on the' 
contrary, in a law of Mark /Anthony, which 
was never repealed, we find it thus Written. 
" If your brother or your father, being con- 
vifted of no crime, hath put himfelf to death 
either to avoid pain, or being weary of life, 
or from defpair ot madnefs, his will fhall ne«- 
yerthelefs be valid, or his heirs inherit accord- 
ing to law." 

N,4 Notwith* 
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Notwithstanding this humane law of our 
antient mailers, we ordain, that a (lake (hall be 
driven through the ccrp£ of the offender, and his 
memory becomes infamous. We do all in our 
power to dishonour his family. We punifti a fon 
for having loft a father, and a widow becaufe (he 
is deprived of her hufband. We even confifcate 
the eflfe&s of the deceafed, and rob the living of 
that which is juftly their due. This cuflom, 
with many others, is derived from our Canon 
law, which denies Chriftian burial to thofe who 
are guilty of filicide, concluding thence, that it 
is not lawful to inherit on earth from one who 
hath himfelf no inheritance in heaven. The 
Canon law affures us, that Judas committed a 
greater crime in hanging himfelf, . than in betray- 
ing Jefus Chrift. 



C H A P. XX. 

On a certain Species of Mutilation. 

We find, in the Pandefl, a law of Adrian, 
which denounces death to the phyficians who 
fhould make an eunuch, either by caftration or by 
bruifing the teftes. By the fame law, the poflefli- 
ons of thofe who fuffered caftration were confis- 
cated. Origen ought certainly to have been pu- 
nched, who Submitted to this operation, from the 

rigid 
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rigid interpretation of that paflage in St. Mat* 
thew; which fays, There be eunuchs, which have 
' made them/elves eunuchs for the kingdom of bea* 
ven's fake. ' 

Thinos changed in the reigns of fucceeding 
Emperors, who adopted the luxury of.Afia; ef- 
pecially in the lower empire of Constantinople* 
where eunuchs became patriarchs and generals of 
armies. ■ • . 

In thefe our own times* it is the cuftom at 
Rome to caftrate young children*, to render them 
worthy of being muficians to his Holinefs; fo 
that CaftratO) and Mufico del Pupa r aTe fynoni- 
mous. It is not long fince you might have feen 
ar Naples, written in great letters over the doors 
of pertain barbers, <jjhti fi caftrano ntaravigliofa- 
tnente iputi :■ here boys are caftrated in the beft 
manner, 



CHAP. XXL 

On Confif cation. 

It is a maxim received at the bar, that be who 

forfeits his life forfeits his effetts \ a maxim which 

prevails in thofe countries whelre cuftom ferves in- 

ftead of Jaw. Soihat, -as we have already ob- 

ferved, the children of one who puts an end to 

his 
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his own life, are condemned to perirti with hun- 
ger, equally with thofe of an aflaffin. Thus in 
every cafe, a whole family is puniftied for the 
crime of an individual. Thus when the father 
of a family is condemned to the gallies for life, 
by an arbitrary fcntence, whether it be for having 
harboured a preacher, or for hearing his fermon 
in a cavern or a defert, his wife and children are 
reduced to beg their bread. 

That law which confifts in depriving an or- 
phan of fupport, and in giving to one man the 
pofleflions of another, was unknown in the times 
of the Roman republic. It was firft introduced 
by Sylla, in his profcriptions, whofe example one 
would fcarce have thought worthy imitation. 
Nor indeed was this law adopted by Caefar, by 
Trajan, or by Antoninus, whofe name is ftill pro- 
nounced with refpeft by all nations ; and under 
Juftinian, confifcation took place only in cafe of 
high treafon, 

It feems that in the times of feudal anarchy, 
princes and lords not being very rich, fought to 
encreafe their revenue by the condemnation of 
their fubje&s. Their laws being arbitrary, and 
the Roman jurifprudence unknown, cuftoms ei- 
ther gruel or ridiculous prevailed. But now that 
the power of princes is founded on immenfe and 
certain revenues, there can be no need to fwell 
their treafurics with the inconfiderable wreck of 
an unfortunate family* 

In 
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In countries where the Roman law is eftabllfh- 
ed, confifcation is not admitted, except within 
the jurifdi&ion of the parliament of Touloufe. 
It was formerly the law at Calais, but was abo- 
lifhed by the Englifli, whilft that city was in their 
pofleffion. It is ftrange, that the inhabitants of 
the capital (hould be fubjeft to a feverer law 
than the people in the country : but laws, like 
the cottages in a village, were generally efta- 
bliftied by accident, and without attention to the 
regularity of a general plan. 

Who would believe that, in the year 1673, 
in the mod brilliant period of the kingdom of 
France, s the Advocate-general, Omer Talon, did 
in foil parliament, exprefs himfelf, on the. fob- - 
jett of a young lady named Canillac, in the fol- 
lowing words : 



u 



God fays, in the 13 th chapter of Deutero- 
nomy, If thou comeft into a city where idola- 
" try reigneth* thou (halt furely finite the inha<- 
" bitants of that city with the edge of the fword, 
" deftroying it utterly and all that is therein. 
* c And thou (halt gather all the fpoil thereof inttr 
" the midft of the ftreet, and (halt burn with 
*' fire the city, and all the fpoil thereof, for the 
" Lord thy God; and it (hall be an heap for 
" ever; and there (hall cleave nought of the 
" curfed thing to thine hand." 

" In 
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" In like manner, in the crime of high treafcn, 
the children were deprived of their inheritance, 
which became forfeited to the king. . Naboth be- 
ing profecuted quia maledixerat regi\ king Ahab 
took pofleflion . of his efFedts.' David being in- 
formed that Mephiboflieih had rebelled, gave %1| 
his pofleflions to Ziba who brought him the news ; 

tuaftnt omnia qua: fuerunt Mepbibofetb" 

• ■> » 

The queftion in difpute was, who (hould in- 
herit the paternal eftate of Mile, de Canillac, 
which having been confifcated, was abandoned 
by the king to a lord of the Trekfury, and after- 
wards bequeathed by him to die teftatrix. . J& 
this caufe concerning a girl of Auvergpe it was, 
that an Advocate-general referred to Ahab, king 
of a part of Paleftirie, who confifcated the vine- 
yard of Naboth, after aflaflinating the owner 
with the fword of juftice : an adion fo abomina- 
ble, as to have,pafled into a proverb, intended to 
infpire mankind with deteftation for fuchadte of 
tyranny, There was certainly no analogy be^. 
tween tjie vineyard of Naboth and the inheritance 
pf .Mile, de Canijlac ; nor hath the murder and 
confifcation of the pofleflions qf Mephibofheth^ 
the grandlbn pf Saul, and fon of Jonathan, the 
friend and protestor of David, %h$ leaft affinity 
With the Will of this lady. 



It 
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It was with fjuch pedantry, with fuch foolilh 
quotations foreign to the fubjedt, with fuch igno- 
rance of the • firit principles of human nature, 
with fuch prejudices ill conceived and ill applied, 
that laws have been explained and executed, by 
men who acquired reputation in their fphere. I 
4eave to the reader that, which to tell him were 
Superfluous. 



* ■- * 
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On Criminal Procedure, • and other Forms. 

'■ - •.• ■ ' * . .. ■ i ■ 
; If, in France, it fliould ever happen that the v 

laws of humanity foften fome of our rigorous 
cuftoms, without facilitating the commiffion of 
crimes, we may hope for reformation in thofe le- 
gal proceedings, wherein our legiflators feem to 
have-been influenced by too much feverity. Our 
criminal procedure appears in many inftances to 
point only at the deftru&ion of the accufed. It 
is the only law which is uniform throughout the 
whole kingdom.; a law which ought certainly to 
be no lefe favourable to the innocent, than terri- 
ble to the guilty. - 

* 4 

In England a man may recover damages for 
falfe imprifonment. In France, on the contrary, 
an innocent perfon, who has had the misfortune 



to 
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to be thrown into a dungeon and tortured almoft 
jo death, has no confolation, no damages to hope 
for, no attion againft any one ; and to add to his 
misfortune, he has For ever loft his reputation. 
Why ? Becaufe his joints have been diflocated ; a 
circumftance which ought rather to in(pire com- 
panion and refpeft. The dilcovcry of crimes, 
fay they, requires feverity : it is a war of human 
juftice againft iniquity. But there is generofity 
and companion even in war. The brave are ever 
companionate j and (hall the law delight in bar- 
barity ? 

• 
Let us compare the criminal procedure of the 
Romans with ours. With them, the evidence 
were heard publicly in prefence of the accufed* 
who might anfwer or interrogate them, or em- 
ploy counfel. This procedure was open and no- 
ble j it breathed Roman magnanimity. 

With us, all is condudted in fecret. A An- 
gle judge, only attended by his clerk, hears each 
witnefe feparately. This cuftom, eftablifhed by 
Francis I. was confirmed by the commiflioners 
who were employed to digeft the ordinance of 
Lewis XIV. in 1670 ; which confirmation was 
entirely owing to a miftake. They imagined, in 
reading the Code de ^eftibus, that the words, 
teftes intrare judicii fecretum, fignified that the 
witneOes were examined in private ; but fecretum 
means here the chamber of the judge. Intrare 

fecretum^ 



Crimes and Punishments. lvii 

ftcretum> if intended to fignify private interro- 
gation, would be falfe Latin. This part of our 
law therefore is founded on a foleciim. 

m 

The evidence in thefe cafes are commonly the 
dregs of the people, whom the judge may, ia 
fuch private examination, make fay whatfoever 
hp pleafes. They are examined a fecond time, 
but ftill privately ; and if after this re-examina- 
tion, they retradt from their deposition, or vary 
in any material circumftance, they are punifhed 
as falfe evidence. So that if a fimple honeft fel- 
low, recollefting that he has faid too much, that 
he mifunderftood the judge, or the judge him, 
revoke his depofition from a principle of juftice, 
he is punifhed as a reprobate. The natural con- 
fequence of this is, that men will confirm a falfe 
teftimony, rather than expofe themfclves, for 
their honefty, to certain punifhment. 

The law feems to oblige the magiftrate to be 
the enemy of the accufed, rather than his judge, 
it being left in the power of the magiftrate to 
confront the evidence with the accufed, or not, 
as he (hall think proper. Amazing ! that fo ne- 
ceflary a part of die procedure (hould be left un- 
determined. 

A man being fiifpe&ed of a crime, knowing 
that he is denied the benefit of counfel, flies his 
country; a ftep to which he is encouraged by 

every 
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every maxim of the law. But he may be con- 
demned in his abfence, whether the crime be 
proved or not. Strange laws! If a man be 
charged with owing a fum of money, before he 
can be condemned to pay the demand, it is re- 
quired that the debt be proved ; but if his life be 
in queftion, he may be condemned, by default, 
without any proof of the crime. Is money thpn 
of more importance than life ? Q ye judges and 
legiflators ! Confult the pious Antoninus, and the 
good Trajan : they fuffered not the abfent to be 
condemned. 

Do your laws then allow the privilege of coun- 
fel to an extortioner, or a fraudulent bankrupt, 
and refofe it to one who may polCbly be a very 
honeft and honourable man ? If there ever were 
an inftance of innocence being juftified by means 
of counfel,. the law, which deprives the accufed 
of that benefit, is evidently unjuft. 

The parliament of Touloufe hath a very An- 
gular cuftom relative to the validity of evidence. 
In other places demi-proofs are admitted, which 
is-a. palpable abfurdity, there being no fuch thing 
as demi-truth ; but at Touloufe, they admit of 
quarters and eighths of a proof. For inftance, 
an hear-fay may be confidered as a quarter, and 
another hear-fay, more vague than the former, 
as an eighth : fo that eight hear-fay s, which in 
fadt are no other than the echo of a groundlefs 

report, 



Crimes and Punishments. lis 

report, conftitute a full proof, Upon this prin- 
ciple it wag, that poor Calas was condemned to 
the wbeeL 



CHAR XXJH 

¥bc -Idea of Reformation. 

Magistrates are in themfelves fo .refpe&a- 
ble, that the inhabitants of the only country. in 
which they are venal, fincerely pray to be deli- 
vered from this cuftom : they wifti that- the civi- 
lian may by his merit eftablifti thafcjuftice, which 
in his writings he hath fb nobly defended. We 
may then pofTjbly hope to fee a regular and uni- 
form fyftem of iaws. 

Shall the law of the provinces be always at 
variance with the law in the capital ? Shall a man 
be right in Britanny, and wrong in Languedoc ? 
Nay, there are as many laws as there are towns ; 
and even in the fame parliament, the maxims of 
one chamber are not the maxims of another. 

\ 
What aftonifhing contrariety in the laws of 

one kingdom ! In Paris a man, who has been an 
inhabitant during one year and a day, is reputed 
a citizen. In Franche-Comte a freeman who, du- 
ring a year and a day, inhabits a houfe in mort- 
main, becomes a Have ; his collateral heirs are 

Q excluded 
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excluded from inheriting his foreign acquifitiona, 
and even his children are deprived of their inhe- 
ritance, if they have been a year abfeni from the 
houfe in which the father died. This province 
is called Francbe, but where is tfteir freedom ? 

Wbre we to attempt to draw a line between 
civil authority sand ecclefiaftical cuftoms, what 
endlefe difputes would enfiie f In fliort, to what 
fide foever we turn our eyes, we are prefented 
with a confufed fcene of contradictions, uncer- 
tainty, hardlhips and arbitrary power. In the 
prefent age, we feem univerfally aiming at per- 
fection; let us not therefore negleft to perfect 
the laws, on which oiir lives and fortunes de- 
pend, 



FINIS. 






